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DISCLAIMER: This booklet includes blog posts on fiduciary topics published in 2018 and 
2019.  It has been prepared for general informational purposes only and is offered as a public 
service. Information and views expressed in this booklet do not constitute legal advice and are 
presented without any representation or warranty whatsoever, including as to accuracy or 
completeness of the information.



 

 

 

We advise employers, fiduciaries, investment advisers, attorneys and accountants on their many 
legal obligations. Our clients consult us for practical and affordable legal advice in the following 
areas: 

• Pensions and 401(k) Plans. Keeping qualified pensions affordable, navigating 
regulatory issues for employers, plan corrections and IRS audits. Harmonizing benefits 
after mergers and acquisitions. Assisting with ESOP startups, buyouts and terminations. 
Cohen & Buckmann provides plan qualification opinions at a low fixed fee. 

• ERISA advice to plan sponsors, investment advisers and fund managers, including 
fiduciary responsibility and avoiding prohibited transactions. 

• Fiduciary and Provider Hiring and Monitoring. Advising employers and plan 
fiduciaries when hiring or evaluating investment advisers and investment managers and 
negotiating services agreements. 

• We act as the employee benefits or ERISA department to other U.S.  law firms or 
non-U.S. firms. 

• Our expert on investment adviser law can assist with general compliance. 

• Executive Compensation.  Our individual clients are CEOs, professionals and other 
highly-placed members of management who seek confidential and complex advice in 
negotiating employment and severance agreements and navigating Code Section 409A 
and other tax issues.  

• We can co-counsel on specific matters: pension disputes, stock option and equity plan 
design and decision making, profit-sharing plans. 
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Reprinted from 401k TV  

Retirement Committee Education Can Meet 
Training Needs 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401k TV. 

Retirement Committee Education can prove to be a priceless asset for your company. Do you 
serve on your company’s 401(k) plan committee? If so, this means that you are a fiduciary, and 
what you don’t know can definitely hurt you (and your plan participants). You do not need a 
special diploma or certification to be a retirement committee member, and studies consistently 
show that many plan fiduciaries – including committee members – either don’t know they are 
fiduciaries, or they are ignorant about the scope of their responsibilities. 

I can’t point to any law, rule or regulation that specifically requires retirement committee 
education or fiduciary training, but it is one of the first topics a Department of Labor auditor will 
ask about.  If you have received training, that demonstrates to a plan auditor that you take your 
responsibilities seriously.  And as someone who delivers retirement committee education and 
training, I know that no question is too basic to cover.  Here are some important topics to 
address: 

• Define Fiduciary Responsibilities. Getting It Right is the name of a series of programs 
for plan sponsors run by the Department of Labor, and it sums up the most important 
point about retirement committee education. Committee members need a basic 
understanding of what they, as fiduciaries, are required to do and not permitted to do.  
One of the most basic and most important rules is that the plan must always be run in the 
interest of plan participants and beneficiaries; 

• Know How to Effectively Run a Meeting. Every committee needs a secretary – who 
need not be a committee member – to perform administrative duties, such as sending 
agendas to members and taking Meeting Since a prudent process will be your best 
defense if you are sued, make sure the reasons for decisions are documented; 

• Meet Regularly. Once a year is not enough.  Quarterly meetings are becoming the 
standard; 

• Understand Investments and Fees. If you are responsible for investments, you need to 
understand basics such as diversification, risk, share classes and asset classes (including 
the difference between active and passive management).  Even if you have an outside 
adviser, as increasing numbers of plans do, you need to understand enough to ask 
intelligent questions about recommendations advisors are making.  Committee members 
also need to fully comprehend fees – including direct and indirect fees, revenue sharing, 
and other fee options.   One way to do that is by performing a regular benchmarking 
comparison of all plan-related fees.  To demonstrate the reasonableness of existing fees, 
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periodically performing a request for proposal (RFP) will demonstrate the committee has 
made a deep-dive on evaluating various fee-for-service models available to the plan. 

• Make Checklists and Adopt Written Policies. The safest way to be confident that 
everything is covered is to make lists of what needs to be done each year, assign each 
responsibility and document the completion deadlines.  For example, the plan 
administrator must make sure that a Summary Annual Report is distributed within two 
months of filing the plan’s Form 5500. Another example is to have the human resources 
committee member schedule a meeting near the end of each year to determine whether 
any legally required amendments must be adopted. You should have an investment policy 
statement (IPS) setting out the standards for selecting and monitoring investment options.  
Committee members need to be familiar with the terms of plan policies and follow them. 

• Prudently Select and Monitor Your Vendors. Whether your vendors are fiduciaries or 
not, you are responsible for prudently appointing and monitoring them. If they are not 
fiduciaries, like most recordkeepers, you are responsible for their mistakes. 

• Monitor Developments in the Law. The number of requirements plans must satisfy 
seems to increase all the time.  What you did two years ago may no longer result in 
compliance. 

• Understand Prohibited Transactions and Conflicts. I frequently get questions from 
fiduciaries who are asked to certify to their vendor that there are no prohibited 
transactions in plan operations.  Even though a basic fiduciary responsibility is to avoid 
prohibited transactions, many fiduciaries don’t have any idea which related party 
transactions are prohibited or that they should avoid conflicts by leaving the room if the 
committee is voting on whether to hire their sister-in-law, no matter how competent, to 
provide services to the plan.  Hefty excise taxes are imposed for engaging in prohibited 
transactions and unwinding a prohibited transaction can be costly and time-consuming. 

• Know Your Safe Harbors. You can avail yourself of safe harbors for participant-
directed investments and qualified default investment alternatives only if you fully 
understand the requirements. 

• Stay Current on What Auditors Look For. Right now, a big focus for Department of 
Labor auditors is, what plan fiduciaries are doing to find missing participants. 

Just as selecting investments is an ongoing job, I always recommend regular retirement 
committee education and updates.  New laws, updated regulation and court decisions may 
change what fiduciaries are legally required to do. This is another reason why, though there are 
many different people providing different forms of retirement committee education and training, 
I think having ERISA counsel provide personalized training is always a good idea.  Retirement 
committee education and training are not fungible. Some presenters are better than others.  
ERISA counsel can be very valuable when retirement plan committees are seeking an 
experienced retirement committee education style and provider.  Other programs by experienced 
providers are also available. Plan Sponsor, for example, has a web-based training program.  You 
can also, of course, attend live classroom programs at The Plan Sponsor University.  
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It's Time to Improve the "Kitchen Sink" SPD 
Carol I. Buckmann 

 
 
Plan provider Dream Forward decided to investigate the questions that were coming into its 
website from plan participants, and the results were disheartening.  30% of the questions were 
about 401(k) plan basics such as withdrawal options.  If you added questions about tax and 
investments into the mix, 63% of the questions were basic. 

Isn’t a description of withdrawal options exactly the kind of information ERISA requires to be 
provided in the Summary Plan Description (SPD) in language understandable by the average 
plan participant? This information was clearly provided at one time, back when SPDs had to be 
filed with the Department of Labor and people actually reviewed them.  Does anyone else 
remember when the DOL was applying the Flesch standard of readability, and we used to worry 
if too many syllables were in the words that were used to make them understandable by rank-
and-file employees?  

Nowadays the problem goes far beyond the number of syllables used and nobody seems to be 
monitoring compliance.   

SPD standards declined when the requirement to send SPDs to the Department of Labor was 
eliminated. This coincided with the expansion of pre-approved plans. Pre-approved plans have 
lots of design choices, and vendors did not want to prepare different versions of their SPDs for 
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plans with particular provisions, so they developed what I call the “kitchen sink” SPD that didn’t 
spell out which particular provisions the plan sponsor had elected.  Many of these are ineffective 
communications documents. 

The kind of clause I usually see is on the order of the following: “Your plan may permit catchup 
contributions by employees age 50 and over. Ask your Plan Administrator for more 
information.” That isn’t wrong whether or not the sponsor elected catchup contributions, but 
does it convey useful information? Another unhelpful type of description is along the lines of: 
“Your plan may permit you to make a special deferral election for bonuses.  Ask your Plan 
Administrator if your plan provides this special election.”  I have even seen: “Your plan may 
provide for discretionary employer contributions in addition to the fixed matching contribution.  
If your plan has such a contribution, it may be an additional match or a nonelective contribution, 
and it may allocated in proportion to your plan compensation or on some other basis.”  Good 
luck figuring out what you are entitled to based on that language! 

Is it any wonder that participants are confused about the basics if this is the kind of plan 
description they are getting? 

I have long believed that “kitchen sink” SPDs may not comply with the letter, let alone the spirit, 
of the SPD regulations because they do not tell participants exactly which plan rules apply to 
THEM.  It was never intended that the SPD would be a document that basically told participants 
to ask their Plan Administrator about important plan provisions. However, there is nothing 
clearly saying that this type of SPD can’t be provided.  We don’t hear from the Department of 
Labor questioning whether these kinds of uninformative SPDs are compliant, and the DOL is not 
regularly assessing penalties for deficient SPDs.  It is time that we got some more current 
guidance about what does and does not constitute a compliant SPD. 

Of course, not everyone will read the SPD, even if it is well written.  This survey also points to a 
clear need for more and better participant education. But having clearly written and informative 
SPDs would be an important step in improving financial and plan literacy.  If your vendor 
doesn’t provide a good SPD, your ERISA counsel can help you improve it, and it will be money 
well spent.  If participants get communications that are understandable, at least some of them 
may actually start referring to them when they have questions and learn to understand how their 
plans work. 
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Is the Tide Turning in Fee Litigation? 
Carol I. Buckmann 

 

Given the number of investment and fee cases in the news, you would be forgiven for thinking 
that there wasn’t a plan sponsor or fiduciary committee that wasn’t being sued over its plan 
investments and fees. Plaintiffs and their lawyers started targeting big 401(k) plans, then kept 
finding new targets, including universities with 403(b) plans and plans offering the plan 
sponsor’s proprietary funds.  

It is undeniable that these lawsuits have pushed plan fees down and motivated some negligent 
fiduciaries to pay more attention to getting better fund lineups, but there has been a serious 
downside as well. Plan fiduciaries came to feel that they could be sued no matter what they did 
based on conclusory allegations, such as just stating that it was a fiduciary breach if a fund’s fees 
were higher than those of an index fund, which doesn’t engage in active trading.  We want to 
encourage the formation of new plans, and plans need fiduciaries to run them.  It is not a good 
result for the pension system if potential sponsors and fiduciaries are scared off.   

In earlier years, we have had some publicized decisions against well-known plan sponsors, 
including Wal-Mart.  However, lately it seems as if more defendants who are unwilling to settle 
are prevailing, and that may be a good thing.  Here’s a summary of some of the developments- 
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• A number of the 403(b) plan cases have been dismissed outright as not stating valid 
claims and NYU won its lawsuit after trial. In the NYU case, the court found that NYU’s 
use of a prudent investment process was a good defense, even though the process wasn’t 
perfect.  Suits against the University of Pennsylvania, Georgetown and Washington 
University were dismissed before trial. 

• The claim that investment providers violate ERISA by putting their own funds in plans 
for their employees has met with mixed success. 

• A number of claims were dismissed because the plaintiffs hadn’t even invested in the 
funds being challenged. In legal terms, they had no standing. In plain English, you can’t 
sue unless you have been harmed by the action you are challenging. 

We have also had an education process for fiduciaries, many of whom have learned that they 
must pay attention to fees and regularly review their investment lineups to satisfy their fiduciary 
responsibility to make prudent investments available to participants.  The earlier cases targeted 
low-hanging fruit, but prevailing against these more enlightened fiduciaries won’t be so easy. 

It’s certainly too early to say that these suits have peaked, but the signs discussed above are 
encouraging that we may be entering a downward phase soon. Consider these statements from 
recent court decisions: 

• “Plaintiffs start with the false premise that just because the plan’s fees could have been 
lower that necessarily [d]efendants breached their fiduciary duties.” (from the 
Washington University decision) 

• “It is not disloyal as a matter of law to offer only proprietary funds” (from American 
Century litigation.) 

• Allegations by plaintiffs “showed only that Chevron could have …sought lower fees for 
administration of the fund. None of the allegations made it more plausible than not that 
any breach of fiduciary duty had occurred.” (from White v. Chevron) 

If fiduciaries feel they have to seek the lowest fees without regard to service level just to reduce 
their risk of being sued, they will not be serving their participants well or fulfilling their 
responsibilities.  If, as a result of these losses, lawsuits stop targeting fiduciaries who try to 
follow prudent processes, and focus on fiduciaries who truly appear to have failed to fulfill their 
fiduciary responsibilities, that will be a major step towards reining in the excesses of this area of 
litigation.   
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Can States Decide Who Is A Fiduciary? 
Nevada Ignores ERISA Preemption 
Carol I. Buckmann 

 
 

Nevada amended its state fiduciary law in 2017 to remove an exemption for brokers and 
advisers, but we have just now seen proposed regulations explaining how the law will be 
interpreted. Those regulations are very troubling because they ignore without explanation the 
rule that ERISA preempts state laws that relate to employee benefit plans. This is of special 
concern because we know that comments were submitted to the Nevada Securities Division 
focusing its attention on the preemption issue. 

When ERISA was enacted in 1974, the intent was to replace a patchwork of state regulation with 
one uniform set of rules that would apply across the nation.  Those rules not only define the 
functions that make a person a fiduciary, but set out the responsibilities of fiduciaries and the 
remedies available if there is a fiduciary breach.  This means that if you do business in many 
states, you will not be subject to different standards in each jurisdiction.  It should also mean that 
states cannot impose different standards than those imposed under ERISA, whether they are 
higher or lower.  While there are laws, such as the Age Discrimination in Employment Act, that 
provide for state as well as federal roles in enforcement, ERISA is not one of them.  
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It will set a dangerous precedent if these rules are finalized as proposed.  New Jersey and 
Maryland are considering either new legislation or regulations that would also provide for state 
regulation of fiduciaries.  The problem could rapidly spread.  It should be noted, however, that 
when New York established a “best interest” standard for insurance and annuity sales in 2018, it 
specifically exempted plans subject to ERISA.  

The retirement industry can and should submit comments to the Nevada regulators stressing that 
they do not have authority to regulate who is a fiduciary to an employee benefit plan.  This is 
particularly important in light of the fact that the Department of Labor, which does have such 
authority, is reportedly working on a new nationwide federal rule to replace the invalidated 
Fiduciary Rule. The comment deadline is March 1.   

If the Division is not receptive, a legal challenge to the final regulations could go up to the U.S. 
Supreme Court. 
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Reprinted from 401k TV  

Looking To Hire an Investment Adviser? 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401k TV 

 
 

I am frequently questioned concerning the mechanics of hiring an investment adviser for a 
Retirement Plan.  However, the question normally comes in the form of another question, such 
as, “Is this agreement OK?”  Although clients often ask me to review investment advisory 
agreements after they have conducted an RFP and selected a new adviser, they would benefit 
more by consulting ERISA counsel much earlier in the process.  Advisers are not fungible, and 
there are issues plan fiduciaries need to focus on in order to hire an investment adviser.   When 
winnowing down the list of investment adviser finalists to make the final choice consider the 
following items that should be on your checklist – 

Will the Adviser Be a Fiduciary? 

If you read my columns regularly, you are not surprised to see this topic as the first item on my 
list. Without the proposed Fiduciary Rule in effect, not all advisers will be ERISA fiduciaries.  
This makes a very big difference. ERISA fiduciaries are held to the highest legal standards, must 
make recommendations that are solely in the interest of plan participants, and can be personally 
liable for losses caused by a breach of their fiduciary responsibilities. Don’t consider any 
candidate who refuses to accept ERISA fiduciary status in writing. ERISA also prohibits 
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arrangements in which an entity receives more favorable pricing or treatment on corporate 
services as a result of hiring a specific adviser to work with the plan. 

What Are The Qualifications of the Adviser? 

Ideally, you want someone who has related education, such as a degree in finance, and who has 
been advising long enough to have experience in both bull and bear markets.  You will want to 
know about the adviser’s investment philosophy and methodology, as well as their firm’s 
performance record.  You will also want to know if past-performance numbers you receive are 
gross or net-of-fees. You can use the FINRA BrokerCheck service to look at licensing and 
employment history. 

How Many ERISA Clients Do They Have? 

Don’t just look at assets under management. ERISA plans are subject to many special rules, such 
as avoiding prohibited transactions, that doesn’t apply to other clients.  You want candidates who 
have sufficient experience for making recommendations for ERISA plans. Your adviser choice 
shouldn’t be learning the rules of ERISA on the job or be just someone’s relative or friend. 

How Many ERISA Plans Have Replaced The Adviser and Why? 

This can be a question for the RFP, as it is not a good sign if their ERISA clients don’t stick with 
them. 

What is Their Disciplinary History? 

This is also an area where you can use the FINRA BrokerCheck service to check on this. It will 
tell you not only whether complaints have been filed, but how they have been resolved. 

Look at Form ADV 

There is useful information on this form, which is the basic disclosure document for the 
investment firm, including how the adviser will be compensated, some disciplinary history, 
conflicts, and business affiliations.   

Have They Been Sued?  

You can ask about this, and the resolution of the cases, as part of the RFP process. You can also 
search for information online. 

Does The Adviser Have Insurance?  

If a breach results in a loss to your plan, you want to be sure that that the plan is indemnified and 
that your adviser is covered by adequate fiduciary liability insurance.  (Your plan’s ERISA bond 
won’t provide recovery for losses caused by imprudent advice.)  Require the adviser to carry 
cybersecurity coverage as part of the adviser’s insurance obligations. 
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Will They Provide Investment Education and Advice to Participants? 

You want to hire an investment adviser who will help your participants make better plan choices. 
Individual investment advice can be given by fiduciaries if Department of Labor guidance is 
followed. 

Will The Adviser Attend Committee Meetings? 

You want to hire an investment adviser who will make investment recommendations and is also 
willing to be available and answer questions about them. 

Will The Adviser Provide Written Recommendations? 

Because evidence of a prudent process is your best defense if you are sued over investments, you 
want someone who will provide written backup for the recommendations being made. 

Get the Right Documentation. 

The investment advisory agreement should address the issues listed here.  Ask to review the 
adviser’s standard contract for ERISA clients as part of any RFP process. The adviser agreement 
should be negotiable.  If the contract is too one-sided in favor of the adviser, determine the extent 
to which the agreement is negotiable.  This may help you determine whether the candidate is 
eliminated from consideration.  And remember, the hiring fiduciaries must receive the required 
ERISA disclosure of fees (called a 408b-2 disclosure) and determine that the fees are reasonable 
before going ahead. 

Considering all of these items, it should be clear that when looking to hire an investment adviser, 
sending out an RFP should be the second step.  Your first step should always be, having a 
conversation with your trusted ERISA counsel. 
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10 Litigation Lessons for 401(k) and 403(b) 
Fiduciaries – Apply Them in 2019 
Carol I. Buckmann 

 
 
401(k) and 403b) plan litigation is not going away. If you are a plan fiduciary looking to avoid 
(or win) future lawsuits over fees and investments, there are lessons to be learned from recent 
decisions and settlements about the best ways to protect yourself in 2019.  Here are some 
important takeaways from recent litigation activity:  

1. Your Process Matters.  New York University recently got a lawsuit dismissed by a district 
court because it provided evidence that it followed a prudent, though not perfect, process when 
selecting investments. If a case goes to trial, you will also need to demonstrate that you made 
prudent decisions in order to prevail. 

2. Put it in Writing.  It’s hard to prove that you followed a prudent process if you don’t write 
down what you did. People change jobs, die or may simply forget the details of what was done if 
there are not minutes explaining the reasons for decisions. Have clear written policies showing 
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what you will consider when selecting or replacing investments and reviewing fees, and make 
sure to follow those policies. 

3. Know and Review Your Options.  Complaints have alleged that fiduciaries failed to consider 
alternatives to common investments, such as collective trusts as an alternative to mutual funds 
and stable value funds as alternatives to money market funds.  Employees of investment giants 
such as Fidelity have sued because they claimed that these companies filled their plans with their 
own in-house investments even though better performing alternatives with lower fees were 
available.  Even if you don’t select these options, you should investigate them and record the 
reasons for your decisions. Be especially careful about choosing your vendor’s proprietary funds 
without investigation. Better performing outside funds may be available on your platform.  

4. Understand Target Date Funds.  These are not fungible. They have different risk profiles, 
performance history, fees and glide paths. Don’t take the easy way out and automatically choose 
your vendor’s funds. In fact, it is a good idea to consider doing an rfp for target date funds. I 
wrote about that process in my column for 401ktv. https://401ktv.com/rfp-target-date-funds/ 

5. Benchmark Plan Fees.  Be able to demonstrate that your fees are reasonable for plans of your 
size. But don’t compare apples to oranges. Select an appropriate peer group. Remember, though, 
that it is not a violation of ERISA to pay higher fees for better service, so long as the fees are 
reasonable. 

6. Retain an Expert to Help You.  Don’t be penny wise and pound foolish. If you don’t have 
internal investment expertise, hire an outside fiduciary to assist you. Insist on written reports of 
recommendations if the fiduciary is a co-adviser, and that the fiduciary attend committee 
meetings to answer questions and explain the recommendations.  

7. Consult Outside Counsel When Necessary.  See #6 above. Don’t try to guess what the law 
requires, and listen to counsel’s recommendations about best practices.  While both advisers and 
ERISA counsel are available to provide fiduciary education, your ERISA counsel can give you a 
better handle on your legal responsibilities as ERISA fiduciaries. 

8. Hold Regular Committee Meetings.  The days when committees met once a year are over.  
Many committees now meet quarterly.  These should be formal meetings where committee 
members sit down together with the plan adviser and, where appropriate, with ERISA counsel.  
A secretary should take formal minutes. Plan fiduciaries shouldn’t be meeting over the water 
cooler or making decisions by exchanging e-mails without face-to-face discussion in a misguided 
effort to save time. 

9. Review Your Providers.  At least once a year, review whether your vendors are performing 
in accordance with their proposals and their services agreements and survey your committee 
members to determine whether they are happy with the provider’s performance.  Follow up to 
request changes or start a request for proposal (rfp) to find a new vendor if necessary. 

10. Schedule Regular RFPs.  Even if you are happy with your current providers, new rfps will 
give you the opportunity to renegotiate your services agreements and fees and will also let you 
know whether additional services are available in the marketplace.   
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There is no magic bullet that will shield you from participant complaints, but you might also 
consider having the plan sponsor obtain agreements to arbitrate all disputes and class action 
waivers from employees.  However, be aware that at least one appeals court has refused to 
enforce agreements to arbitrate fiduciary breach claims.  Arbitration also has pros and cons as an 
alternative to litigation, so don’t jump in without investigating. 
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Can States Enact Their Own Fiduciary 
Rules? New Jersey Is Latest to Try 
Carol I. Buckmann 

 
 

Who will fill the vacuum left by the demise of the Fiduciary Rule?  Industry professionals and 
practitioners have been asking that question since June, when it was clear that the Fifth Circuit 
decision invalidating the Fiduciary Rule would not be appealed.  The SEC has issued its own 
proposal, but it does not appear to apply to advice given by brokers to retirement plan fiduciaries. 
We can’t know the future of the SEC proposal or whether it will be changed.  We recently also 
learned that the Department of Labor may be working on a new fiduciary rule, to be released 
next year.  

States Step Forward.  In the interim, some states have stepped forward. Nevada extended its 
rule subjecting brokers to fiduciary standards and client lawsuits in July, 2017. Massachusetts 
regulators continue to pursue Scottrade for failing to follow procedures implemented to comply 
with the Fiduciary Rule, having defeated an attempt to transfer their case to federal court, and we 
have just learned that the State of New Jersey is poised to issue its own fiduciary standards for 
brokers.  We don’t yet have the text of the New Jersey rule, just a “pre-proposal” from its 
Securities Commission, but the pre-proposal does not mention any carveout for plans covered by 
ERISA. 
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Does ERISA permit states to act to enforce their own fiduciary rules? Many practitioners think 
that although these states have good intentions in trying to protect the public, the answer to that 
question is “no.” States appear to be giving inadequate consideration to the principle of ERISA 
preemption when crafting their fiduciary rules.  

Nationwide Standards Are Important. One of the stated goals of ERISA was to provide for 
uniform administrative and fiduciary rules that applied to plans in every state. This eliminated 
the need for employers to apply different rules to their operations in different states and the 
possibility that states might issue rules that were in conflict with the ERISA rules.  ERISA also 
provides a comprehensive scheme for remedying fiduciary breaches, making fiduciaries 
personally liable for losses caused by their breaches of responsibility and permitting participants 
to sue under Section 502 in the event of fiduciary breaches.  

That is why Section 514 of ERISA preempts the application of state law relating to covered 
employee benefit plans.  There is an exception for laws of general applicability relating to 
insurance, banking and securities, but these would not appear to apply to targeted state fiduciary 
laws. In fact, ERISA does not contemplate that states will have any role in the enforcement of 
fiduciary standards. 

The U.S. Supreme Court’s most recent statement on ERISA preemption in Gobeille invalidated a 
Vermont law that required welfare plans to make reports not required by ERISA because it 
interfered with ERISA’s goal of nationally uniform recordkeeping and administrative 
requirements. Language in Gobeille supports the preemption of state fiduciary laws. 

What About IRAs? One exception is that state regulation might apply to IRAs, since IRAs that 
are not part of an employer plan are not subject to ERISA. This argument was raised by 
opponents of the Fiduciary Rule who saw the regulation of IRAs under the Rule as unauthorized. 

Will the Courts Step In? In response to a request for comments, the American Retirement 
Association has filed a “brief” urging the New Jersey Commissioner of Securities to carve 
ERISA plans out of its new regulation.  However, if states choose to enforce their laws without 
carveouts, challenges are bound to follow.  It will be up to the courts to define the scope of a 
state’s ability to set its own fiduciary standards.  They are likely to stop this well-intentioned 
incursion into federal employee benefit plan regulation.  
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Reprinted from 401k TV  

Socially Responsible Investing Guidance 
Supports a Generation 
Carol I. Buckmann 
 
Originally appeared in Carol's “Ask the Lawyer” column in 401k TV 

 
 
Socially responsible investing guidance is elusive for 401k plan sponsors. “The Department of 
Labor has problems with socially responsible investing, doesn’t it?” The client who asked me 
this question had requests from millennials, to put such a fund into the company’s 401(k) plan, 
and he was seeking advice about how to respond. 

Socially responsible investing includes funds that take environmental, social and governance 
(ESG) factors into account when selecting the fund’s underlying investments.  They are often 
referred to as ESG Funds.  Callan’s Sixth Annual Survey shows an increasing usage of funds 
which incorporate socially responsible investing in other areas.  What about 401(k) plans? 
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Many fiduciaries share my client’s confusion about what the Department of Labor has said on 
this subject, and whether the Department of Labor’s new guidance changed the rules. That may 
be why fewer than 10% of 401(k) plans currently offer such funds.  I explained to my client that 
the Department of Labor doesn’t prohibit taking ESG factors into account, although it has set out 
some rules to follow if you decide to include such a fund in your investment menu. 

There are options with track records. Several ESG Funds have been in existence for a period of 
at least three years with solid performance.  More choices are becoming available as vendors 
respond to strong interest among millennials.  Black Rock and Wells Fargo have announced that 
they are developing target date funds that take ESG factors into account. 

Here’s what you need to know: 

You can – 

• Use socially responsible investing funds even if you haven’t got a specific evaluation 
process set out in writing (though I recommend adding a section to your investment 
policy statement). 

• Make a socially responsible investing fund an optional or default investment if it 
performs as well as comparable non-ESG funds and doesn’t assume additional risk. A 
default fund should also be consistent with participant views. 

• Find socially responsible investing funds that take ESG factors into account even though 
they may not be referred to as ESG funds. 

• Make ESG and non-ESG alternatives available in the same asset class. 

You should not – 

• Offer a socially responsible investing fund that is risky or lags the performance of 
comparable funds that are not ESG Funds. (However, this may not be a big issue in the 
real world, as a study by Oxford researchers showed that these funds don’t have a 
performance handicap and that they may even have a performance advantage.) 

• Incur significant plan expenses fighting for shareholder proposals or engaging in proxy 
fights relating to ESG issues. 

• Assume that all ESG or socially responsible investing funds are the same. Some will 
exclude entire industries, and others will focus on companies with good practices. 

While these considerations may seem daunting to company fiduciaries, adding ESG funds to 
your 401(k) plan can attract millennials to work for you and incentivize them to contribute more 
to your plan.   When Bloomberg added an ESG fund to its 401(k), millennials were the largest 
identifiable group investing in the fund.  According to the same article, Bloomberg even 
amended its investment policy to provide that efforts would be made to identify at least one fund 
that considers ESG factors in every fund search, though most plans haven’t gone that far. 



 

19 cohenbuckmann.com 
 

For those company fiduciaries and managers who do want to make an ESG or a socially 
responsible investing fund available, the Department of Labor’s guidance must be followed; 
however, the guidance does not stand in the way.  
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Don't Put Your Target Date Funds  
and QDIAs on Autopilot 
By Allison Brecher, General Counsel, Vestwell 
Carol Buckmann and Lauri London." 
 
 

 
 
 
One of the keys to good fiduciary practices is understanding that nothing can ever be put on 
autopilot.  That especially applies to target date fund selection, since these funds are not fungible 
but will have different performance history, glide paths, risks and fees.  Be especially wary of 
automatically signing on to your provider's target date funds without evaluating them first and 
without comparing them to available non-proprietary funds. 
 
We all know these funds are complicated.  We discussed these issues at our recent Adviser 
Roundtable with 401k provider Vestwell and afterwards Vestwell  prepared this helpful 
summary of the issues to focus on in review.  The article also explains why your qualified default 
investment alternative (QDIA) notice also needs annual review.  
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What Every Advisor and Plan Sponsor Should Consider When It 
Comes to 404(c) and QDIA Compliance 
 
In order to receive the benefits of ERISA §404(c), plan fiduciaries must comply with certain 
requirements. The following recommendations will help advisors and plan sponsors evaluate 
their efforts. 
 
1. FIDUCIARIES SHOULD NOT “SET IT AND FORGET IT” WHEN IT COMES TO 

TARGET DATE FUNDS (TDFS). 
 

• Fiduciaries should follow an objective process to evaluate TDFs, understand the TDFs’ 
investments and fees, and periodically review them. Key areas of focus and questions to 
consider include: 

 
• Review the fund lineup to ensure it includes a review of the funds included in the TDF 

and the individual managers that oversee the TDF. When considering a pre-packaged 
product offered by an investment firm that may also serve as the plan recordkeeper in 
bundled situations, examine whether the TDF comprises only proprietary funds of a 
single firm. Don’t fail to compare other available options without proprietary funds. 
 

• “To” versus “through” matters. Off-the-shelf TDFs are not customized to the specific 
circumstances and characteristics of particular plans. Decide whether the TDFs’ glidepath 
of “to retirement” or “through retirement” is appropriate. Consider, for example, 
participants’ contribution and withdrawal patterns, the average retirement age, and the 
existence of other benefit programs, all of which can affect the investment time horizon 
for the TDF. 
 

• Managing fees is important since they directly erode participants’ assets and they can 
vary significantly. Pre-packaged TDFs may include bundled fees including asset 
management fees for the various investment mandates. Bundled fees may be appropriate, 
but fiduciaries must understand the fee structure and components to accurately compare 
TDF products. If the expense ratios of the individual component funds are substantially 
less than the overall TDF, fiduciaries should ask what services and expenses make up the 
difference. 
 

• If the TDF is not pre-packaged, make sure the TDF provider understands the other 
benefit plans offered by the sponsor, including traditional defined benefit plans, salary 
levels, turnover rates, contribution rates and withdrawal patterns so that the sponsor and 
provider can together consider the impact of the TDF’s glidepath and asset allocations on 
the employee population. 
 

2.  ADVISORS CAN DEVELOP CUSTOM ETFS TO HELP PLANS MEET THEIR 
FIDUCIARY DUTIES AND CONTROL THE RISK EXPOSURES AND FEES FOR 
PARTICIPANTS, BUT MUST BE SURE THEY ARE APPROPRIATE FOR THE PLAN. 
SOME QUESTIONS TO CONSIDER: 
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• What asset classes does it include and how does the glide path progress? 
 

• Should the fund include alternative investments, and, if so, what would be the appropriate 
investment allocation. 
 

• What is the mix of active and passive management? 
 

• What are reasonable fee levels? 
 

• Do any pre-packaged TDFs satisfy the analysis? 
 

• What is the best way to implement the custom TDF? 
 

3.  IF YOU’RE CONSIDERING ESG INVESTMENTS AS PART OF A PLAN LINEUP, 
CONSIDER COMPETING VIEWS. 
 
Selecting an ESG-themed investment option without regard to possibly different or 
competing views of plan participants or the returns of comparable non-ESG options would 
raise questions about the fiduciary’s compliance with ERISA. For example, selecting as ESG 
target date fund as a QDIA would not be prudent if the fund would provide a lower expected 
rate of return than available non-ESG alternative target date funds with similar degrees of 
risk. 

 
4. FOR PLANS THAT INCLUDE TDFS WITH A LIFETIME ANNUITY OPTION, MAKE 

SURE THE FUND SATISFIES IRS REQUIREMENTS IN ORDER TO AVOID 
SEPARATE NONDISCRIMINATION TESTS. 
 
Most of those options are only offered to older employees and they cannot include certain 
employer securities that are not readily tradeable on an established securities market, as well 
as other regulatory requirements. 

 
5. DON’T BLINDLY RECYCLE LAST YEAR’S QDIA NOTICE. 

 
If the plan provides default investment options for participants who fail to make affirmative 
selections, make sure participants receive a QDIA notice that complies with legal 
requirements. Participants must be provided with the notice 30 days in advance of the 
effective date and each year. They should also be given the prospectus, any material relating 
to voting, tender or similar rights provided to the plan, a fee disclosure statement, and 
information about the plan’s other investment alternatives. The investments comprising the 
QDIA should also be reviewed to make sure they satisfy DOL Reg § 2550.404c-5(e). 

 
6. CHECK ALL DOCUMENTS THOROUGHLY. 

 
Plan fiduciaries should check the plan’s investment policy statement, investment 
management agreement, investment guidelines and related plan documentation to ensure that 
any investment option is permitted by the plan. 
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7. MAKE SURE TO DOCUMENT THE EVALUATION OF THESE AND OTHER 
APPROPRIATE CONSIDERATIONS AND KEEP IT IN A CENTRALIZED FILE. 
 
While you’re at it, calendar future review dates so that they don’t get overlooked. Some 
questions to ask: 

 
• Has the fund’s strategy or management team changed significantly? 

 
• Is the manager effectively carrying out the fund’s stated objective? 

 
• Has the plan’s objectives changed and should any funds in the lineup be changed? 

 
• Review the fund’s prospectus and offering statement. Do the fiduciaries understand the 

strategies and risks? Do any TDFs continue to invest in volatile assets even after the 
target date and, if so, do the fiduciaries understand and have they clearly communicated 
that to participants? 
 

8. REVISIT EMPLOYEE COMMUNICATIONS. 
 
Employees should understand the investment options available to them and communications 
should be written with a style and content appropriate for the workforce. If they do not 
understand a TDF’s glidepath when they invest, for example, they may be surprised later if it 
turns out not to be a good fit for them. Consider surveying employees or a sample of them to 
make sure they understand.  
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Can Arbitration Shield You From 401(k) 
Class Actions? 
Carol I. Buckmann 

 
 

ERISA class action lawsuits are expensive to defend even if you win.  Given that 401(k) (and 
other) plan litigation isn’t going away, it is no surprise that many fiduciaries wish there were a 
magic shield to protect them against class action lawsuits by participants.  A recent U. S. 
Supreme Court decision in Epic Systems Corp. v. Lewis upheld the enforcability of class action 
waivers in the labor law context, holding that they did not violate the National Labor Relations 
Act.   

But is mandatory arbitration consistent with ERISA?  ERISA is silent on arbitration. The jury is 
still out on the extent to which EPIC applies to ERISA claims, and that issue may yet go up to 
the Supreme Court. 

The Ninth Circuit Weighs In. 

Since Epic, the Ninth Circuit Court of Appeals in a case involving the University of Southern 
California has ruled that class action waivers do not apply to fiduciary breach claims under 
Section 409 of ERISA, which are maintained on behalf of the plan, not individual participants. 
That does not mean all other courts will follow this precedent, which doesn’t apply in other 
circuits, and it does not mean that courts would reach the same conclusion if participants were 
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suing for benefits owed them under different provisions of Section 502 of ERISA.  However, 
plan sponsors cannot count on courts automatically upholding employment agreements imposing 
mandatory arbitration of ERISA claims. 

What Else Can Plan Sponsors Do? 

The appeals court looked at the relevant employment agreements and determined that they 
required arbitration only of employee claims against the University and its affiliates. Fiduciary 
breach claims didn’t come within that language.  To increase their chances of prevailing, plan 
sponsors could put mandatory arbitration language in their plan documents and clearly 
communicate those provisions in their summary plan description booklets.  They could also 
specifically refer to these ERISA claims in their employment agreements.  However, a court 
might still conclude that such provisions were not enforceable because ERISA has its own claims 
and appeals procedures and no specific mention of arbitration.   A district court in Dorman v. 
Charles Schwab determined that plan provisions drafted by fiduciaries don’t bar litigation against 
them, and that decision is up on appeal before that same Ninth Circuit court. We may soon have 
an appellate decision on that issue. 

Arbitration vs. Litigation 

In addition to understanding the legal uncertainty, employers interested in enforcing employment 
agreement provisions waiving the right to pursue class actions need to understand the pros and 
cons. 

Plan sponsors who favor arbitration usually do so because it is considered to be less expensive 
and faster than litigation.  Some also feel that arbitrators are more likely to rule in favor of 
sponsors. 

However, arbitrators’ decisions may not reach the same result a court would reach, as the 
arbitrator is not bound to follow judicial precedent or to issue an opinion setting forth the specific 
legal rationale for the decision.  Arbitrators tend to try to split things down the middle, which is 
typically not the way to resolve ERISA claims.  A plan either does or doesn’t provide benefits in 
specific situations. There may be no right to appeal a wrong arbitration decision involving a 
401(k) plan.   

Other Open Issues 

Will it matter if the typical plan participant can understand what rights are being waived? What 
procedures to select arbitrators will be fair to participants, if ERISA waivers are enforceable? 
Can the plan sponsor unilaterally designate an arbitrator and venue? Courts may be dealing with 
all of these questions in the future.   
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Reprinted from 401k TV  

Are Your Vendors Fiduciaries?  
Why Does It Matter? 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401k TV. 

 
 
Using non-fiduciary plan providers for services or investing may cause a plan committee to 
assume more retirement plan risk than the plan sponsor wants to accept. Retirement plan 
sponsors have a large responsibility to plan participants and the sponsoring organization.  We 
frequently hear of the responsibility that extends to plan participants and their beneficiaries, but 
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we rarely hear of some of the additional responsibilities.  Most plan sponsors – or the committees 
which make decisions on behalf of the plan – have a full understanding of the role of the plan 
vendors.  What is frequently misunderstood is “in what capacity are our service providers 
performing their functions?” As a Plan Fiduciary, as a co-Fiduciary, as an Investment Fiduciary, 
as an agent or some other capacity?    

Keep in mind that a directed trustee has very limited fiduciary responsibilities. Using non-
fiduciary plan providers for services or investing may cause you to assume more risk than the 
plan sponsor wants to accept.  It is not a violation, however, a plan sponsor should fully 
comprehend the risks. It is an unforgivable mistake for plan sponsor to blindly assume that all of 
a plan’s service providers are acting as fiduciaries.  

Full Article 

“Aren’t all the people I rely on to help run my 401k plan fiduciaries?” a client asked recently 
when I suggested that it was important to know the status of all the plan service providers. 

This is a common misconception.  Plan sponsors often assume that everyone they hire to help 
run their plans is held to a fiduciary standard when, in fact, only some or none of them may be 
ERISA fiduciaries. Plan sponsors need to know whether service providers are fiduciaries because 
if they are not, the plan sponsor retains those fiduciary responsibilities and potential liability for 
fiduciary breaches. 

Here is a quick guide to when your service providers are and are not ERISA fiduciaries: 

Who is advising you about investments? 

If your adviser or broker doesn’t acknowledge co-fiduciary status in writing, fiduciary status will 
be determined by what the adviser or broker does and whether a five-part test established by the 
DOL that looks at the adviser’s or broker’s activities is satisfied. The five-part test has gaps. For 
example, fiduciary advice must be given on a regular basis and with the understanding that it will 
be a primary basis for plan decisions.  Advisers and brokers can be fiduciaries even if their 
agreements attempt to disclaim fiduciary responsibility. However, a fiduciary disclaimer is a 
warning that you are probably in for a fight if you try to sue them for breach of fiduciary 
responsibility based on their actions.  Plan provider employees who advise you about setting up 
investment menus are usually not fiduciaries.  A person providing only general investment 
education to participants is also not a fiduciary. 

Who is managing plan money? 

Whether a professional money manager is a fiduciary depends on the kind of account the 
manager manages.  ERISA says that the manager of a mutual fund in which a plan invests isn’t a 
fiduciary. Neither is the insurance company if the plan invests in a guaranteed benefit policy 
backed by general account assets. 

Trustees of bank collective trusts and insurers who manage insurance company separate accounts 
and other general account contracts are fiduciaries, as are investment managers and trustees you 
hire directly to manage assets.  However, a purely directed trustee has very limited fiduciary 
responsibilities. 
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An ERISA attorney can help you review your investment documents to help you determine 
whether the manager or the manager of the ultimate investments is a fiduciary. 

Who is providing recordkeeping and administrative services? 

This is probably the most common source of confusion. Most major 401k providers – the 
Fidelitys, Vanguards and Empowers-are not acting as fiduciaries when they perform functions 
such draft your communications, perform non-discrimination testing and process loans and 
hardship distributions in accordance with non-discretionary guidelines. Vendors call the legally-
required communications they send out “drafts which should be reviewed by your legal counsel.”  
This means that the plan sponsor is on the hook if vendor employees make mistakes which the 
sponsor doesn’t catch. You can hire professional fiduciaries who will assume fiduciary 
responsibilities if you have a “3(16) plan administrator”, though you will still have some 
monitoring obligations. 

Protect Yourself and Investigate 

Because few company fiduciaries have the necessary investment expertise, they should hire only 
advisers who acknowledge that they are ERISA fiduciaries to assist them in selecting and 
monitoring the funds in their investment menus.  There is nothing wrong with using non-
fiduciary plan providers for other services or investing in a fund that isn’t managed by a 
fiduciary so long as you understand the risks. However, it can be a costly mistake to blindly 
assume that all the plan’s service providers are acting as fiduciaries. 
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The Fiduciary Rule May Be Dead,  
But Fiduciary Responsibility Isn’t 
Carol I. Buckmann 

This article was originally published by Penchecks. 

 
 
It finally happened. The Fiduciary Rule officially died on June 21 when the Fifth Circuit Court 
of Appeals formally entered its order vacating the Rule. The Trump Department of Labor (DOL) 
declined to either file for a rehearing or request Supreme Court review. 

The death of the Fiduciary Rule does not mean that plan sponsors and committee members 
cannot insist on getting nonconflicted fiduciary advice. It just makes their job harder. 

It is worth the extra effort, because getting investment advice from an ERISA fiduciary makes a 
big difference. Non-fiduciary brokers and vendors are currently subject only to a requirement 
that they recommend “suitable” investments (which need not be the best-performing investments 
or those with the lowest fees), whereas ERISA fiduciaries must put the interest of the plan 
participants first and are personally liable for losses caused by their breach of fiduciary 
responsibility. 

Will Other Laws Provide Protection? 



 

30 cohenbuckmann.com 
 

Nothing is guaranteed. 

On April 18, the SEC proposed its own “best interest” standard for brokers. This is not as 
stringent as the Fiduciary Rule, and it would apply only to “retail accounts”, which were not 
defined. While the SEC’s proposed best interest standard may apply to general advice to IRA 
holders and advice to individual plan participants about investments and rollovers, many 
practitioners do not think that advice to an investment committee or Company fiduciary making 
plan-wide decisions is advice to a “retail account”. And it is not clear that the SEC proposal will 
become law or whether it will be changed if it does. 

Nevada, New York and Massachusetts have taken steps to provide greater fiduciary protections 
through law changes and enforcement. Other states may follow their lead. However, there are 
issues whether states are permitted to act in this area due to ERISA preemption, and the status of 
these laws and state enforcement is not clear. 

Lawsuits challenging plan fees and investments will continue to be filed against plan fiduciaries. 
These suits often claim that vendors or brokers assumed fiduciary status when taking particular 
actions, and it is possible that decisions will expand the kinds of activities that make an adviser a 
fiduciary. However, to date, plaintiffs’ lawyers have not been very successful with these claims. 

It is also possible that the DOL will issue a more limited Fiduciary Rule that expands 
responsibilities, but none of these actions can be counted on. 

So where does that leave Company fiduciaries? They need to protect themselves by knowing the 
rules. 

What Are They? 

The regulations before the Fiduciary Rule, which date back to 1975, established a five-part test 
to determine whether investment advice for a fee was given in a fiduciary capacity. All five 
prongs of the test need to be satisfied, and many brokers and vendors structured their operations 
to avoid fiduciary status. Under the test, advice must be provided on a regular basis, so one-time 
advice by a person who isn’t already a fiduciary on issues such as rollovers is exempt. Advice 
must be provided with the understanding that it will be a primary basis for investment decisions 
and take into account the specific needs of the plan, so a plan with multiple advisers may not 
have any who function as fiduciaries. The DOL says that an indirect fee such as a commission 
paid by a third party is sufficient to trigger fiduciary status under the five-part test, which 
requires that the fiduciary receive compensation for the advice. However, at least one court has 
ruled that the adviser’s compensation must come from the plan. 

The bottom line is that Company fiduciaries should take specific steps to make sure that they are 
getting advice from fiduciaries. These include: 

• Working only with advisers who will acknowledge their fiduciary status in writing and 
have many ERISA plan clients. Finding out if anyone’s status will change now that the 
Fiduciary Rule is no longer in effect. 
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• Having a services agreement that clearly sets out the adviser’s ERISA responsibilities. 
These should include providing written reports that set forth the reasons for the adviser’s 
recommendations. 

• Doing a RFP, benchmark, or using other means to determine that your adviser’s fees are 
reasonable. 

• Getting a section 408b fee disclosure and Form ADV from advisers you hire. 

• Checking out the adviser’s references and whether the adviser has been involved in 
disciplinary action or lawsuits. 

• Reviewing the adviser’s performance on an annual basis and being prepared to replace an 
adviser who is not living up to the promises made at the time of hire. 

Fortunately, there are many advisers who have been voluntarily accepting fiduciary 
responsibilities all along. In addition, more of those who assumed fiduciary status to comply with 
the Rule may decide to continue to act in that capacity rather than tell their customers they have 
scaled back their obligations. It won’t be hard to find advisers who will accept fiduciary 
responsibilities. However, it will be up to Company fiduciaries to take the steps listed above to 
protect themselves. 
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Reprinted from 401k TV  

Fiduciary Liability – Can You Hire it Away?  
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401k TV. 

“I really don’t have the time to manage my 401k plan. Can I hire someone to take it over for me 
and delegate all my fiduciary liability?” 

The client who asked me this had a full plate running the business.  My response was that it isn’t 
really possible for a plan sponsor to delegate away all fiduciary responsibility, though there are 
several options to limit the exposure.  Just hiring most TPAs isn’t one of them, since TPAs often 
refuse to accept fiduciary responsibility in their service agreements. 

However, you can—– 

• Hire a Co-Fiduciary Investment Advisor. A fiduciary investment advisor (known as an 
ERISA 3(21) fiduciary) gives advice about what many plan sponsors consider the scariest 
part of plan management-selecting and reviewing investments and reviewing fees. 
However, the advisor doesn’t make decisions, so the plan fiduciaries who do retain co-
fiduciary responsibility for them and also for prudently selecting the advisor and 
monitoring the advisor’s overall performance. 

• Hire a Fiduciary Investment Manager. An investment manager (known as an ERISA 
3(38) fiduciary) assumes fiduciary responsibility for making investment decisions. You 
can hire managers to manage a portfolio or just to pick from among the investment 
options available from your vendor. You can hire managers directly or through bank 
collective funds and insurance company accounts. If the manager is a qualifying bank, 
registered investment adviser or insurance company and acknowledges fiduciary status in 
writing, the manager provides a special type of protection under ERISA.  Plan fiduciaries 
are responsible for prudently hiring the manager and monitoring the manager’s overall 
performance, but not for the manager’s day-to-day investment decisions. 

• Hire a Bank Trustee. Don’t be your plan’s trustee. The Department of Labor says that 
even a custodial trustee has some fiduciary responsibilities, so you could be on the hook 
even if the plan has managed investments.  A professional bank trustee can be either a 
custodial trustee or manage assets for you. 

• Hire a Third Party Administrator. The Company will be the ERISA plan administrator 
(responsible for running the plan properly and filing all required reports) unless a third 
party administrator (known as an ERISA 3(16) fiduciary) has been appointed as a Named 
Fiduciary for administration.  A good administrator can take over compliance and 
reporting but, again, the appointing fiduciaries must prudently appoint the administrator 
and monitor the administrator’s overall performance. 



 

33 cohenbuckmann.com 
 

• Consider a Multiple Employer Plan (MEP). This option is the most extreme because it 
transfers control over the plan, but potentially provides the most protection. Companies 
can join with other employers to pool their assets and participate in a plan run by a third 
party sponsor who either is or has engaged a 3(16) fiduciary. While providing a real 
transfer of fiduciary responsibility, these arrangements currently have downsides as well.  
If there is no common bond among employers, they are treated for some purposes as 
maintaining separate plans.  Each employer may have to file its own form 5500 and a 
qualification problem with one employer’s plan can taint the entire arrangement. It is 
often difficult to terminate a company’s participation in a MEP.  This may require a 
spinoff to a new plan.  Finally, the employer still has some responsibilities under a MEP 
and may have some residual fiduciary responsibilities. 

There is no ideal way to negotiate fiduciary responsibility away. Plan fiduciaries hiring third 
parties need to understand the responsibilities they are and are not transferring, and to make sure 
the fees being paid for the services provided are reasonable. 
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Avoid Audit Flags – How to Lower Your 
Plan's Audit Risk 
Carol I. Buckmann 
 

 
 
Are only the largest plans audited? The truth is that plans of any size can be audited by the IRS 
and the DOL.  Your plan could be selected for a random audit, or as a result of IRS datasets that 
target certain types of plans. However, lots of audits are triggered by specific events. Learning to 
avoid the red flags can help reduce your risk and increase the odds that you will survive any 
audit for which you are selected without major problems. 

Your Form 5500 Can Be Audit Bait. 

Bad answers to Form 5500 can attract the Labor Department’s attention and serve as audit bait. 
The best way to make sure that your Form 5500 filing doesn’t lead to an audit is to check it 
carefully-with outside assistance if necessary-to make sure that the compliance questions are 
answered correctly. For example, one compliance question asks whether the plan is protected by 
an ERISA bond and if so, the amount of coverage. Never answer “no” to this question.  If for 
some reason you didn’t have a bond before, get one now. It is even possible to obtain retroactive 
coverage.  A coverage amount that is too low is also a red flag. In most cases, the bond must be 
for at least 10% of plan assets at the beginning of the year, although plans with certain types of 
investments must have higher coverage.  Since assets at prior year end and at the beginning of 
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the year are also shown on the 5500, showing an amount lower than 10% of those assets will 
invite DOL follow up. 

The DOL will also look at the investment and financial information shown in the asset report. If 
your plan has many alternative investments such as hedge funds, has invested  in other hard to 
value investments, or if you have large amounts of uninvested cash, you may also be inviting 
follow up by the DOL.   If your asset values as of the end of the prior year do not match your 
opening year balance for the succeeding year, you are also inviting inquiries. 

Other answers that may get you targeted for further investigation are if you indicate that you 
have late deposits of employee contributions or that you have not made required minimum 
distributions to former employees who are 70 1/2 . Note that this question does not need to be 
answered “yes” if reasonable efforts have been made to find the participants but they still can’t 
be located. 

Don’t Ignore Employee Claims and Complaints. 

Many plan sponsors don’t realize that employee complaints to the IRS and DOL often lead to 
audits. Make sure that employee questions and complaints receive a response, and if a formal 
claim for benefits is filed, make sure to follow the ERISA regulations on benefit claims and 
appeals. It is a good idea to run any denials past your ERISA attorney to make sure they are 
consistent with the written plan terms and clearly explain the participant’s appeal rights and the 
reason for the denial. 

Be Prepared. 

If your plan is selected for IRS or DOL audit, expect to be asked to provide executed plan 
documents, participant notices and fiduciary policies, such as your Investment Policy Statement.  
Keep these in a file to avoid a last-minute scramble to satisfy the auditor’s requests. You should 
also be prepared to show that you are making diligent efforts to find missing participants, deal 
with defaulted loans and review plan fees, which are current hot issues for auditors.  To be even 
better prepared, you can do a self-audit to identify problems that need correction before the IRS 
or DOL do. 
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Wrong Assumptions Plan Sponsors Make 
Carol I. Buckmann 
 

 
 
“My plan only has $3 million in it. How much ERISA exposure could we have?” 

This question from a client who wondered whether it was worth the cost of putting in written 
plan policies and controls got me to thinking about why this misconception is so common. Small 
plan violations can result in very large ERISA penalties. For example, the DOL’s penalty just for 
failure to file Form 5500 could be $2140 per day. 

And it got me to thinking about other common misconceptions that can get sponsors of plans of 
all sizes into big trouble.  Here is my list: 

1. My vendor is taking care of everything. I don’t need to check what the vendor is doing. 

Why it’s wrong: Your vendor is probably not a fiduciary. Your service agreement probably says 
that your vendor isn’t responsible for legal compliance. That means that you, as a company 
fiduciary, are responsible for the failure of vendor’s employees to comply with the rules. Even if 
your vendor is a fiduciary, you are not completely off the hook. You have an obligation to 
prudently select and monitor fiduciaries. 
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2. Nobody is interested in auditing my plan. Only the largest plans get audited. 

Why it’s wrong:  A number of events can trigger an audit notice, including complaints by 
employees (see below) and answers on your Form 5500. Some audit targets are also selected at 
random.  Even if you are not targeted for an employee plan audit, IRS corporate auditors will ask 
to see plan documents and 5500’s and will call in a benefit specialist and expand the audit if they 
have concerns about what they have reviewed. 

3. I can ignore that participant who is complaining. Participants should be grateful they 
have a plan at all. 

Why it’s wrong: Dissatisfied employees can file complaints that trigger a government audit or 
can file lawsuits that are expensive and time consuming, even if you win.  Always try to answer 
their questions and explain clearly the reasons for any benefit denials. 

4. Surely the IRS and the DOL will give me credit for good intentions even if I get things 
wrong. 

Why it’s wrong: A famous quote from an ERISA decision many years ago summed it up: “A 
pure heart and an empty head are not enough.” The IRS and DOL expect complete compliance, 
not near compliance or well-intentioned attempts at compliance that miss the mark.  You will not 
be given a free pass if you are caught in violations of rules you should have known about. 

5. I can go it alone.  Hiring outside advisers is too expensive. 

Why it’s wrong: Fiduciaries must satisfy a “prudent expert” standard. If you are not an 
investment expert, you are required to consult someone who is.  Just as you wouldn’t try to write 
your own will without the help of a lawyer, you should not try to manage your own plan without 
the help of a knowledgeable vendor.   For maximum protection, you can hire fiduciary 
administrators and investment managers with the discretion to make plan decisions.  Keep in 
mind, though, that you will still be responsible for prudently hiring and monitoring these people.  
And having your attorney review procedures, amendments and communications to make sure 
that increasingly complicated rules are satisfied saves money in the long run. Your potential 
penalties will be much higher than the cost of your attorney’s services. 
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Reprinted from 401k TV  

Reviewing Your 401k Record Keeper Service 
Agreement 
Carol I. Buckmann 
 
Originally appeared in Carol's “Ask the Lawyer” column in 401k TV. 

 
“My agreement with my recordkeeper? I think I have it somewhere, but wouldn’t they tell me if 
it needed to be updated?”  A client asked me this when I suggested that we should review the 
agreement’s provisions on cybersecurity.  (It turned out that the agreement was old and didn’t 
have any). 

I explained that services agreements require regular review just as investments do.  This includes 
investment agreements and agreements with other providers, such as those who do QDRO 
(qualified domestic relations orders) review. An old agreement probably doesn’t have the 
protections we view as necessary today. The law and plan practices keep changing.  And no, I 
added when I responded to that client, unless the recordkeeper was marketing new services, that 
recordkeeper would not necessarily suggest changes to protect the plan fiduciaries. 

Try to Get a Better Deal. 

If you are like many plan fiduciaries, you haven’t looked at your agreements since you signed 
them.  However, the provisions in your agreements that set forth the responsibilities of the 
provider and the employer are not written in stone, and you may now have the opportunity to 
negotiate a better deal. There’s a focus on fees and competition in the market today, and size 
matters.  If your plan has grown, you now have more bargaining power to negotiate lower fees. 

Some Provisions Worth a New or Second Look. 

Apart from fees, which an RFP (request for proposal) can help you evaluate, here are some other 
provisions that are worth looking at: 

• Service warranties 

• Indemnification obligations on both sides 

• Procedures for dealing with missing participants, a new focus of IRS and DOL audits 

• Cybersecurity protections 

• Time limits for bringing claims-does the vendor try to shorten them by contract? 

• Arbitration vs. litigation to settle disputes. Arbitration may be cheaper and faster, but 
arbitrators are not required to follow ERISA law in making their decisions. 
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• Where will arbitration or litigation occur? Is it a convenient location for you? 

• Will you be getting investment advice from someone who acknowledges ERISA 
fiduciary status in the agreement and stands behind the advice? (You can and should 
insist on getting advice only from ERISA fiduciaries, even without the Fiduciary Rule.) 

• If your vendor cut back services to avoid becoming a fiduciary under the Fiduciary Rule, 
should they be reinstated? 

• Do your vendors assume fiduciary responsibility when they perform administrative 
services? If not, the plan fiduciaries remain responsible for what they do, an important 
point to understand. 

• Does your vendor have adequate liability insurance and any required bonding coverage? 

• Can you eliminate or equalize revenue sharing? These are trends as a result of 401k 
litigation. 

• Are there new legal responsibilities that should be covered? 

A plan shouldn’t be run in 2018 under agreements signed in 1994.  Gaps in those old agreements 
could turn out to be expensive. 
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Fiduciaries, Protect Yourselves – 
Hire a Great Adviser 
Carol I. Buckmann 
 

 
 
Caveat emptor is a common Latin phrase meaning “buyer beware”. Now that it appears that the 
decision striking down the Fiduciary Rule will not be appealed to the Supreme Court, plan 
fiduciaries should keep that warning in mind when dealing with anyone providing investment 
advice.  Smart fiduciaries will take it upon themselves to make sure they are getting outside 
investment advice from someone who puts the plan participants first and stands behind the 
advice, and won’t wait for the SEC or states to protect them. 

Here are some tips to keep in mind: 

• Hire an adviser who will acknowledge ERISA fiduciary status in writing. This is the 
highest fiduciary standard, and is separate from the standards that apply to registered 
investment advisers (“RIAs”).  ERISA fiduciaries can be personally liable for losses 
caused by a breach of their responsibilities. 

• Understand the rules that are back in effect. Brokers who give advice may not be subject 
to fiduciary standards at all. For example, under the so-called 5 part test that applies now, 
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one-time advice and advice that is not a primary basis for plan decisions is not fiduciary 
advice. 

• Investigate your adviser’s qualifications and experience with ERISA plans. You need an 
adviser who works with a lot of plans and understands prohibited transactions and current 
plan compliance issues.  Don’t forget to check for disciplinary action or lawsuits. 

• Hire someone who agrees to attend your Committee meetings and provide regular written 
reports giving the basis for recommendations. 

• Hire someone who is responsive. Don’t put up with someone who doesn’t return phone 
calls and just puts in an appearance once or twice a year. 

• Review your adviser annually the same way you review your other service providers. Do 
a new rfp if you are unhappy.  Here is some advice about how to do that review:  
https://401ktv.com/your-advisors-review-investments-who-reviews-them. 

• Ask about the procedures your adviser has in place to avoid conflicted advice.  Is the 
adviser’s fee a fixed amount or percentage that doesn't vary depending on the investments 
you select? 

• If your adviser became a fiduciary solely to comply with the Fiduciary Rule, find out if 
that has changed. 

There are a lot of great fiduciary advisers out there who will help company fiduciaries fulfill 
their responsibilities and who hold themselves to the highest professional standards. Fiduciary 
Rule or no Fiduciary Rule, there is no reason for company fiduciaries to settle for conflicted or 
substandard advice. After all, as responsible fiduciaries, they will be left holding the bag if they 
follow bad advice. 
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Hydras and the Fiduciary Rule: Why We 
May Still Have New Advice Standards 
Carol I. Buckmann 
 

 
 
“The fiduciary rule is like a Hydra. You can cut off one head and two more pop up.”  

A fellow lawyer was quoted as saying that in an article on the “death” of the DOL’s fiduciary 
rule as of May 7 (the effective date of the 5th Circuit decision invalidating that rule.)  He did not 
appear to be a  supporter of the Rule and was expressing his frustration. However, I have a 
different reason for considering the Hydra a good analogy.  The DOL Rule, although flawed, 
fulfilled a perceived need for better protection of retirement plan investors. That is why so many 
other players have been taking steps to try to make sure that standards for advice are 
strengthened regardless of the Fifth Circuit decision. Those efforts to raise the bar-a broader 
class of fiduciary regulation- are bound to continue and maybe expand. 

Is the Rule Really Dead? 

This time it really may be. The Trump Department of Labor declined to pursue appeal rights in 
the Fifth Circuit, but has until June 13 to appeal the ruling to the Supreme Court.  Nobody is 
betting on that, even though the decision is a major challenge to the DOL’s power to interpret the 
laws it enforces.    

Three states and AARP tried to intervene in the case to appeal, but were shot down by the same 
judges that issued the decision. Will they have any further ability to pursue their arguments? 
Maybe not, but I leave that assessment to the litigators.   

Why DOL Acted in the First Place 

The rules that most practitioners think come back into effect now-the so-called “5 part test” to 
determine when fiduciary advice was being given-were issued before 401ks became the main 
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source of retirement income for employees, and had loopholes.  An adviser was not a fiduciary 
unless the advice   was given on a regular basis and formed a primary basis for investment 
decisions.  For example, one-time advice about rollovers was not covered if the adviser wasn’t 
already a fiduciary, even though rollover advice is often conflicted. Case law also found no 
fiduciary status where more than one person was giving advice, and imposed restrictions not 
reflected in the law or its history. For a good example of how courts confused the rules, see 
Tiblier v. Dlabal, also a Fifth Circuit decision. 

The DOL determined that more protection was needed because a lot had changed since 1974.  
And every court besides this one that reviewed the rules found them to be a valid exercise of the 
DOL’s authority.  However, the Fifth Circuit decision has national effect and cancels out all of 
those other decisions. 

Why Aren’t We Back at Square One? 

The Trump administration did not support the Rule, and the DOL kept delaying the effective 
dates of many of the new requirements.  By failing to appeal the decision, the DOL appears to 
have abandoned the Rule. However, here’s why we are still not back at square one: 

DOL could still adopt changes to the outdated 5 Part Test that are less sweeping but still provide 
an enhanced level of protection. 

Recognizing the need for increased protections for retirement plan investors, some states have 
tried to enact their own state law protections, although there are genuine concerns whether 
federal law permits state regulation in this area.  Nevada led the way by including brokers and 
advisers in its law covering financial planners, which creates a state law cause of action against 
brokers and advisers who give bad advice. 

Massachusetts regulators are pursuing Scottrade in court for violating its procedures set up to 
comply with the Fiduciary Rule.  Scottrade is trying to get the case transferred to federal court, 
saying that only federal law applies, but Massachusetts says this is a state law issue, not a federal 
matter, and its response points out that ERISA’s fiduciary responsibility provisions don’t apply 
to IRAs.  

Firms that changed their practices when the Rule came into effect may also find it difficult to 
revert to their old position. How will they explain to retirement plan investors that they now want 
to have lesser responsibilities? 

The SEC, of course, has now come out with its own “Best Interest” standard for retail investors, 
something the opponents of the DOL rule had been urging all along.  See our recent post for a 
comparison with the DOL rule. Their argument then was that the DOL should cede regulatory 
leadership to the SEC, so it will be interesting to see whether they support the SEC’s more 
modest reforms or oppose them as well. 

The Hydra Lives 

One way or another, these new attempts at regulation will continue because the perceived need is 
still there.  The Fifth Circuit Court of Appeals decision doesn’t change that.  
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SEC Proposes Fiduciary Rule "Lite":  
What It Does and Doesn't Do  
Carol I. Buckmann 

 
 
The question on everyone’s mind since the Fifth Circuit decision invalidating the Fiduciary Rule 
has been: if the Rule is truly dead, what will replace it? Will we go back to the old five part test 
with all its loopholes, including one for “one time advice”? Will states be able to regulate in this 
area despite broad ERISA preemption? What will the SEC do? 

The SEC Steps Forward. On April 18, one of these questions was answered when the SEC 
adopted proposed rules of its own on broker and RIA responsibilities for retail accounts. The 
SEC, of course, establishes rules that apply to both retirement and non-retirement accounts, and a 
consistent treatment of accounts is desirable.  The financial community’s criticism that the 
DOL’s Rule was unduly complicated and restrictive also had merit.  A simpler approach that 
effectively curbed abuses would be desirable, but has the SEC done that?  Given that the SEC 
proposal makes it much more likely that the DOL will not appeal the Fifth Circuit decision, it is 
also fair to ask what protection might be lost under the SEC proposal. 

How Far Did the SEC Go? The Dodd Frank Act gave the SEC authority to establish uniform 
rules for advisers and brokers, but this proposal doesn’t do so.  When compared to the DOL 
Rule, there are gaps and ambiguities that call into question how effective the proposed rule 
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would be in curbing broker abuses, though there is a 90 day comment period and the SEC 
proposal is likely to be revised in response to the comments. 

The SEC Approach vs. the DOL Approach. 

Here are some of the main differences in the approach of the two agencies: 

• The DOL Rule makes brokers who provide investment recommendations fiduciaries, but 
the SEC proposal doesn’t do so. The proposed SEC standard has been described as 
“suitability plus”.  It is a step up from the current rule that brokers must recommend 
“suitable” investments, but it is not clear how much broker responsibilities would be 
increased because important terms, such as “recommendation”, are not defined in the 
SEC proposal. 

• The DOL Rule covered the sale of fixed annuity products, but the SEC proposal does not. 

• The DOL Rule imposed a requirement that recommendations be in the investor’s “best 
interest” that was fleshed out by specific prohibitions and the BICE exemption. The SEC 
proposal relies on disclosure and a looser, more subjective “best interest” standard for 
brokers. The DOL Rule bans specific practices that could be permitted under the SEC 
proposal, such as higher commissions for certain products. 

• Brokers are not required to eliminate conflicts under the SEC proposal. 

• Investors could sue to enforce the Fiduciary Rule, but there is no private right of action or 
rescission right under the SEC proposal. Investors could be required to arbitrate under 
FINRA rules. 

Where Do We Go From Here? The SEC proposal is about 1000 pages in all, and these are only 
some of the differences. While the securities laws have traditionally dealt with conflicts of 
interest by disclosure, disclosure alone is not viewed as curing conflicts under ERISA.  In 
addition, our ERISA experience with participant fee disclosures has been that they are either not 
read or not well understood by participants.  Would new SEC-mandated disclosures receive more 
attention?  Would the SEC’s looser Best Interest Standard curb abusive behavior sufficiently? 
Let’s hope that comments lead to a tightening of the SEC proposal to make it workable but also 
more effective in protecting less sophisticated investors. 

Will the DOL Fiduciary Rule Really Die?  AARP and the states of California, New York and 
Oregon have just filed to intervene to appeal the decision invalidating the Fiduciary Rule on the 
assumption that the Trump Department of Labor will not defend it.  It will be interesting to see 
whether they will be allowed to step in as representatives of those affected by the Rule. 

What About State Laws? Look to more states to follow the lead of Nevada and Massachusetts in 
trying to establish conduct standards of their own-and the resolution of the question whether 
ERISA’s preemption clause prevents them from doing so. 
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Reprinted from 401k TV  

Your Advisors Review Investments –  
Who Reviews Them? 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401k TV. 

YOUR ADVISORS REVIEW INVESTMENTS – WHO REVIEWS THEM?  “We use X to 
advise the Committee about investments and to run RFP’s for us.  X helps us review our other 
providers, but how are we supposed to review X?” 

I got this question from a sophisticated client with good plan practices. It came after I pointed out 
that the Plan Committee’s Charter required an annual review of service provider performance. 

Judging by the number of times I hear this question, annual advisor review often seems to fall 
through the cracks. This is unfortunate because advisors aren’t fungible. As in any field, there are 
great advisors and others who aren’t performing so well. 

Why Review Providers? 

Plan fiduciaries have an ongoing responsibility to make sure that all service providers-including 
advisors- provide good service for reasonable fees. The provider who got the business after your 
RFP may or may not have lived up to its promises. Benchmarking and periodic RFP’s help to 
determine whether fees for services remain competitive, but you also need to determine whether 
your providers are doing a good job. 

What Should We Consider? 

Some advisors produce their own benchmarking reports to show you that their fees are 
reasonable. You may want to seek independent fee benchmarking as well.  Committee members 
can also ask themselves specific questions to determine whether they are happy with the way the 
services are performed.  Is the advisor following the investment policy statement?  Do 
investment reports lack explanations for the recommendations? Do you get prompt answers to 
your questions? Is the advisor’s participant education effective?  How have the investments 
recommended by the adviser performed?  You can compare the performance of your funds 
against various benchmarks and average investment returns to get some idea whether you have 
been getting good advice.  Remember, most arrangements will make your advisor a co-fiduciary, 
but will not remove the Committee’s responsibility for making a good, diversified investment 
menu available to participants. 

What Can We Do? 

• Schedule a specific meeting to review your advisor. 
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• Request updated information, including updated Forms ADV and whether the advisor has 
been subject to regulatory discipline, complaints, or lawsuits since you last checked. 

• Review your services agreements and investment policy before the meeting to determine 
whether the advisor is following them. 

• Coordinate input from committee members on how the advisor is doing. Pass on the 
praise if people are happy. Ask that any deficiencies be specified, preferably with 
examples. 

• If you identify areas that need improvement, set a deadline for meeting again to provide 
feedback whether the hoped-for improvement has occurred. There isn’t any reason to 
wait until the next annual review. 

• If everyone is unhappy and improvement isn’t noted, it is probably time to start a new 
advisor search. 
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Fiduciary Liability Insurance – 
Why You May Need It 
Carol I. Buckmann 
 

 
 
“Fiduciary liability insurance-isn’t every plan required to have that?”  Actually, fiduciary 
liability insurance is not required, but this question reflects an all too common misunderstanding.  
Every fiduciary and other person who handles plan funds is required to be bonded against losses 
caused by their fraud and dishonesty-that’s been a legal requirement since even before ERISA 
was enacted.  All too often, though, when I ask to see fiduciary liability policies, the document 
that arrives is not fiduciary insurance, but the ERISA bond.  When I inquire further, it often turns 
out that those fiduciaries don’t have fiduciary liability insurance at all. 

There is a big difference. The plan is the named insured under the bond, which means that the 
plan gets the reimbursement if there is a claim. The ERISA bond doesn’t protect the fiduciaries 
themselves, who can be personally liable for losses caused by a fiduciary breach. To protect 
themselves, fiduciaries need to have special coverage called fiduciary liability insurance. 

Here are some additional reasons why this insurance is not optional as a practical matter even 
though it’s not legally required--- 
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• Your corporate policy will not protect you if you are accused of fiduciary breaches--
fiduciary activities are usually excluded 

• Your company’s agreement to indemnify you may be limited by state law or worthless if 
your company goes bankrupt 

• Even if you win a fiduciary breach lawsuit, and are found to have done nothing wrong, 
you will have legal defense fees that could be high 

• Settlements and court awards in fiduciary breach cases have been substantial.  Some have 
exceeded $50 million. 

Once the decision has been made to purchase fiduciary liability insurance, the client and I 
discuss how it works.  There are a lot of different policies in the market, and they are not 
fungible. They will all have deductibles and exclusions. Some will require that there be an actual 
claim, but others will even cover operational violations that are discovered and voluntarily 
corrected under the IRS’ voluntary correction program.  Some will give you a say in picking the 
lawyer to defend a lawsuit.  

You should go over the terms and have your policy reviewed by an ERISA attorney to make sure 
your coverage is complete.  I have seen policies that had to be changed to cover all of the 
committee members because they only covered officers and directors and policies that didn’t 
cover all affiliated companies.  You may need riders to get the coverage you want.  If you have 
non-U.S. affiliates with plans, there are special considerations in reviewing coverage and you 
should consider coverage for breaches of foreign laws that are similar to ERISA. 

Fiduciary liability insurance should never be viewed as a substitute for good fiduciary practices, 
but it is good to know you have backup if claims do arise. 
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The Educated Fiduciary:  
How to Up Your Game 
Carol I. Buckmann 
 

 
 
The surveys keep coming and I keep writing about them.  A sizable percentage of plan 
fiduciaries don’t realize they are fiduciaries- which means that they don’t understand what being 
a fiduciary requires them to do. I last wrote about them in a post that used the term “ostrich 
fiduciaries” to describe people who keep their heads in the sand to avoid seeing their 
responsibilities and all of those auditors and plaintiff’s lawyers waiting to hold them accountable. 
But people who know that they are fiduciaries can also have gaps in their knowledge or just be 
dealing with crises as they come up. They may never  get the big picture. For those fiduciaries 
self-aware enough to know there are things they need to learn, here are some suggestions for 
ways they can raise the bar in fulfilling their fiduciary responsibilities. 

• Read at least one newsletter regularly. There are many free newsletters that will help 
keep you abreast of developments and new requirements. Sources I refer to regularly are 
the BenefitsLink daily newsletters (there is one for retirement benefits and a second for 
welfare benefits), the 401k Helpcenter newsletter and the 401ktv newsletter. These are 
“one stop shopping” sources of  articles from people with different roles in the benefits 
community. Law firms, advisers, actuaries, consultants and recordkeepers are all 
represented.  There are many others to choose from as well. 
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• Schedule an on-site fiduciary training session.  Department of Labor auditors will ask 
whether there has been fiduciary training, and a good way to respond would be to show 
that you have had one or more fiduciary training sessions with your ERISA attorney or 
adviser.  Use written materials and keep them as a record of what was discussed. 

• Subscribe to blogs.  There are a lot of good ones out there, including our own Insights at 
cohenbuckmann.com. 

• Sign up for webinars.  These are convenient ways to learn and some are free or low 
cost. The Department of Labor has a webcast series called “Getting It Right-Know Your 
Fiduciary Responsibilities.” 

• Attend a formal education program.  Attend a live education session, such as the 
programs sponsored by The Plan Sponsor University or your local chapter of Worldwide 
Employee Benefits (WEB). This will enable you to network face-to-face with your peers, 
a benefit over webinars.  The Department of Labor also has offered live fiduciary 
education sessions in major cities, although none are scheduled right now. 

• Familiarize yourself with materials on the DOL’s website.  Look for the EBSA 
portion of the website.  In addition to the “Getting It Right” webcasts, there are good 
materials on issues such as plan fees and how to select a plan auditor. 

• Develop written policies with your advisers.  Written policies provide a roadmap for 
how you will fulfill your responsibilities. 

• Prepare a checklist of things to do each year.  The best way to make sure that you are 
doing what you need to do is to have your advisers or preferably your ERISA attorney 
prepare a compliance checklist. This can include best practices, such as annual review of 
the Investment Policy Statement and service providers. 

• Read up on your own. You can find lots of additional material by doing searches online.  
For example, Principal and Callan have produced Fiduciary Management Handbooks for 
ERISA fiduciaries. Our own website has a link that lets you download our popular 
“Intelligent Fiduciary” Guide.  Just about everyone in our field has a wealth of useful 
information posted on a website and you usually don’t need to be a client to access the 
material. 

Fulfilling fiduciary responsibilities is an ongoing obligation. Following these steps will enable 
you to keep up with the latest developments as well as bringing you up to speed on the basics. 
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Don’t Make Your 401k a Litigation Target 
Carol I. Buckmann 
 

 
 
“I know there are a lot of lawsuits over 401k fees and investments, but nobody here is 
complaining.  Are we really at risk of being sued?” 

Several clients have asked me this question in recent months, and unfortunately, I had to answer- 
“Yes, you are at risk because no plan is safe when there are so many class action lawyers out 
there aggressively looking for lawsuits to file.”  And, in fact, some of the defendants in those 
lawsuits seemed not to have taken their fiduciary duties seriously.  I added that some plans are 
more attractive lawsuit targets than others, and there are things fiduciaries can do to lower their 
risk of being hit with a 401k lawsuit. 

Here are my suggestions: 

• Make sure plan responsibilities are clearly defined and the people working with the plan 
understand what they are expected to do. 
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• Regularly monitor services, investments and fees to make sure that participants have 
good investment options and aren’t overpaying for services (since usually these fees are 
deducted from their accounts.) The best way to do this is by regularly benchmarking and 
doing regular RFPs.  But remember, performance counts, too, and you don’t want to have 
a menu of poorly performing funds just because they have low fees. 

• Engage a fiduciary investment advisor and other experts to assist you and ask them to 
produce written reports with the reasons for their recommendations. 

• Meet regularly to review your plan and consider alternatives to the current menu of 
investment options, such as collective trusts instead of mutual funds and stable value 
funds instead of money market funds. Document the reasons for your decisions even if 
you don’t make any changes. 

• Make low-cost index funds available as an investment option. 

• Know the differences between share classes and pick the class with the lowest fees. 

• Understand your plan’s default investment and the alternatives. Target-date funds vary 
greatly in fees structure and asset mix, and that they are not the only choice that satisfies 
the qualified default investment safe harbor. 

• Have written plan policies and follow them. A good investment policy is key. 

• Have clear and helpful plan communications and a good website. Respond quickly and 
clearly when participants have questions. 

Even if you do all of this, you will never be completely protected against lawsuits.  However, 
courts do not expect you to have a crystal ball.  If you have written evidence that you have 
followed prudent procedures, you will have the best defense and, if you can’t get the case 
dismissed, you are likely to have it resolved in your favor. 
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Are Advisors Becoming Fee Litigation 
Defendants? What to Do About It 
Carol I. Buckmann 
 

 
 
Are investment advisors now in the crosshairs? 

I don’t track every fee lawsuit in these blogs. There are just too many of them.  A lot of the 
filings also seem to be cookie cutter versions in which allegations from one suit are cut and 
pasted into new complaints. But occasionally, a tactic comes along that stands out as potentially 
changing the playing field.   

NYU Suit Amended to Include Advisor 

A 403b lawsuit against New York University has been amended to include Cammack LaRhette, 
the plan’s investment advisor, as a defendant in addition to the plan committee. Since advisors 
typically have agreements that make them co-fiduciaries with the plan’s committee, and may be 
deep pockets, it is puzzling why only a very small number of prior lawsuits included advisors as 
defendants. However, the Department of Labor’s Fiduciary Rule, which made more people who 
advise plans fiduciaries, may mean we will be seeing a lot more advisors named as defendants. 
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The specific allegations are that Cammack used the wrong benchmark in evaluating the funds 
and didn’t recommend eliminating two poorly performing TIAA-CREF funds or advise the 
committee that float income and securities lending income were part of provider compensation.  
The complaint quotes a Cammack advisor as having previously stated that the weighted 
Morningstar benchmark used to evaluate fees would be inappropriate for a large plan.  This 
benchmark included mostly retail share classes, whereas the large NYU plan should have been 
able to leverage its size to qualify for a share class with lower fees. 

Advisors and Company Fiduciaries are a Team. 

Of course, you can never assume that all of the allegations in these complaints are true, and 
Cammack says it will defend the suit vigorously. But there are some actions that, if taken, would 
put an advisor and a co-fiduciary plan committee in a better position to defend plan choices.  
Here are some suggestions how advisors and committees can work together effectively to limit 
(but not eliminate) liability exposure: 

• Understand that the advisor hasn’t assumed all responsibility. Too many plan 
sponsors and committees hear that an advisor will be a fiduciary (and they shouldn’t have 
one who isn’t) and don’t read the fine print in their service agreements. Advisor 
agreements typically say they will be “co-fiduciaries” with the plan’s internal fiduciaries. 
This means these advisors aren’t assuming all of the responsibility for investments and 
fees. They make recommendations, but don’t have the ultimate decision-making 
authority.  Committee members take responsibility for what is done.  

• If you are a company fiduciary, ask questions about the basis for the advisor’s 
recommendations, and never just rubber stamp the recommendations. If they don’t make 
sense to you, you can delay a decision until more information is provided. But pay 
attention to an advisor’s warnings.  In an early decision in Tussey v. ABB, one of the 
major fee cases, the court found it significant that the fiduciaries didn’t heed Mercer’s 
warnings about high fees. 

• If you are an advisor, keep and share written records of the basis for your 
recommendations. 

• Make sure your plan benchmark is an appropriate one.  You don’t want to be 
comparing apples and oranges and size matters in trying to determine what level of fees 
is reasonable.  

• Make sure that the different alternatives available to the plan are evaluated and 
discussed, particularly if you haven’t considered them before. The investment landscape 
keeps changing, and options such as collective trusts and managed accounts are attracting 
a lot of interest now. 

• Make sure that there are good Minutes recording the reasons for all Committee 
decisions. 

• Make sure that the committee members know how to analyze fees. 
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One final tip for company fiduciaries: don’t forget to review your advisor’s performance and 
benchmark your advisor’s fees on a regular basis.  Even if you are happy with your current 
advisor, you will want to do regular rfp’s for advisors. You can invite your current advisor to 
participate so that you will have a basis for an objective evaluation and, where appropriate, for 
renegotiating fees and services with your advisor (or picking a new one).  Your advisor should 
understand why you are doing this. Don’t just rely on the advisor’s benchmark of its own fees



 

cohenbuckmann.com 

 


