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DISCLAIMER: This booklet includes blog posts on fiduciary topics published over the last few 
years.  It has been prepared for general informational purposes only and is offered as a public 
service. Information and views expressed in this booklet do not constitute legal advice and are 
presented without any representation or warranty whatsoever, including as to accuracy or 
completeness of the information. 
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Can Your 401k Data Be Hacked? 
Carol I. Buckmann 

This article appeared in 401kTV. 

 

401k Plan Data – Can it be Hacked? – Ask The Lawyer. “My recordkeeper and other vendors 
secure our plan data.  Can I just trust that they are doing it right?” 

A plan committee member asked me this question recently, pointing out that she was not an 
expert on cybersecurity.  My response was: “We read about hacking and security breaches all the 
time.  You maintain plan data onsite and send it to your vendors. You are responsible for your 
company’s practices.  What your vendors do or fail to do in securing plan information is your 
responsibility as well because you are responsible for reviewing how they perform.” 

Although there is no specific federal law or regulation dealing with 401k cybersecurity, ERISA’s 
general fiduciary responsibility provisions require that plan assets be used only to provide 
benefits and pay reasonable expenses and that fiduciaries behave prudently in hiring and 
monitoring the vendors they hire.  Failure to deal with cybersecurity issues could be a fiduciary 
breach under these rules and fiduciaries could have personal liability for the resulting losses, for 
example, if hackers are able to steal plan assets or fraudulently obtain distributions online by 
pretending to be participants.  Participants whose personal accounts are hacked might also have 
claims against fiduciaries who failed to protect their data. 
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The First Steps. Data comes from the plan sponsor. Fiduciaries should first be confident that 
they have good cybersecurity features on their own system. They should also be investigating 
vendor procedures and negotiating contract provisions to protect themselves and their plan 
participants if there is a security breach. Just as fiduciaries who are not investment experts hire 
outside advisors to assist them, fiduciaries should consider hiring an outside expert to assist them 
with cybersecurity review. 

Digging Deeper. There are helpful guides to assist fiduciaries in identifying issues to investigate 
and resolve cybersecurity issues. Every services agreement should deal with this issue and 
provide basic protections.  Plan fiduciaries should have documented procedures in place to 
demonstrate that they have fulfilled their responsibilities and, since no protection is 100% 
breach-proof, adequate insurance protection. 

Does Your Services Agreement Do the Job? 

Here are some of the issues to cover: 

• Does your vendor automatically encrypt data? 

• Who has access to the data? 

• Does your vendor have external review of its procedures? 

• How quickly will your vendor notify you of a breach, and how will it assist in fixing it? 

• Does your services agreement give you the right to audit the vendor’s procedures? 

• Does your services agreement provide that the vendor will indemnify you if there is a 
breach? 

What About Insurance? 

• Do your current corporate and fiduciary liability policies adequately cover cybersecurity 
breaches? Many do not. 

• Separate cybersecurity insurance to deal with breaches is available in the market. So-
called “first party” insurance does not require that there be a lawsuit in order to recover. 

• Does your vendor have adequate insurance of its own? 

Going Forward 

All plans should have procedures in place for confirming that vendors properly secure plan data 
and for addressing attacks and breaches.  New vendors should not be hired and existing vendors 
should not be retained unless plan fiduciaries are satisfied that plan data is adequately protected.  
While total security is not achievable, this will make it less likely that your plan participants will 
be hacking victims.  
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Five Plan Sponsor Resolutions for 2018 
By Carol I. Buckmann 

 
We are all familiar with the expression about not seeing the forest for the trees. Sometimes, you 
need to step back and see the big picture. This applies to advice to plan sponsors as well, because 
the recommendations they get are sometimes so detailed that big compliance issues get lost in 
the shuffle.   

Here are five resolutions to help plan sponsors get a grip on the most important compliance 
issues: 

1. I will review the documents sent by my vendor before we send them out.  Plan 
notices and communications are a minefield. Vendors don’t take legal responsibility for 
them, and they need to contain specific information and describe your plan 
accurately.  You can be sued to provide benefits promised in your communications, even 
if they aren’t in the plan. Don’t assume what you were sent is correct. I often see vendor 
employee mistakes in these documents. Better yet, review them for legal compliance with 
your ERISA attorney. 
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2. I will understand the provisions of my plan. One of the most common plan mistakes, 
according to the IRS, is failure to use the correct definition of compensation is calculating 
contributions.  Whether you use W-2 compensation or some other basic definition, and 
whether overtime and bonuses count, will be clearly stated in your plan document. If you 
don’t understand the plan provisions, ask an adviser. Your plan will also specify 
important rules about who qualifies for benefits, when forfeitures occur, and how to 
handle the forfeitures. You need to know these rules to administer the plan properly or to 
properly monitor the people who do the actual work. 

3. I will consult advisers when I need them.  Running even a small plan is a complicated 
matter. It is difficult for company fiduciaries to develop the expertise to handle plan 
investments or understand new regulations.  Just about every plan should have an outside 
investment advisor, an outside ERISA attorney and a CPA who is familiar with ERISA 
matters and the Code requirements. When fiduciaries can be personally liable for losses 
caused by a breach of responsibility, failure to do so is penny-wise and pound foolish.  

4. I will know the deadlines for taking important actions. If a 401k plan fails to 
distribute excess contributions within 2 1/2 months following the end of the plan year 
(March 15 for calendar year plans), or otherwise correct the failure, an excise tax must be 
paid.  If the excess contributions remain uncorrected after the end of the year following 
the year in which they were made, the plan can be disqualified.  These are just two of the 
deadlines that can make a big difference.  If you know the deadlines, you can prepare in 
advance to meet them. 

5. I will document our plan decisions.  Plan decisions aren’t reviewed with 20-20 
hindsight.  You just need to have followed a prudent process at the time to fulfill your 
responsibilities.  But you can’t prove that you followed a prudent process if nobody 
currently in charge remembers or ever knew why an action was taken. People die, people 
leave for other jobs, and advisers change. If your plan is audited or you are sued, there is 
no better defense than a written record of a good decision-making process. 

 

© 2018 Cohen & Buckmann, p.c.  
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Ostrich Fiduciaries-Can We Get Their Heads 
Out of the Sand? 
Carol I. Buckmann 

 
 

Ostriches are notorious for their amusing habit of thinking we can’t see them if they poke their 
heads into the sand.  But, of course, while this habit may make them less anxious, it doesn’t 
change the reality that they are visible.  It seems that a similar practice has been followed by plan 
sponsor fiduciaries, many of whom deny that they have fiduciary responsibilities. In fact, on that 
front, we seem to be sliding downhill.  

I write periodically about surveys that show that many plan sponsors are clueless about their 
fiduciary status, but the results of the latest Alliance Bernstein report are something of a 
shocker.  49% of plan sponsors surveyed, 39% of investment committee members and 22% of 
administrative committee members didn’t understand that they are fiduciaries. In past surveys, 
39% and 30% of plan sponsors were unaware of their fiduciary status, so there has actually been 
a marked decline in fiduciary awareness. 

How do we account for this? It may be that all of the discussion of the Fiduciary Rule and 
whether brokers are fiduciaries has given some people the impression that a fiduciary is some 
third party you hire. But that is just speculation. It may also be that it is just impossible to reach 
some of these people in the current environment where many plans outsource their plan 
operations to the Fidelitys and Vanguards and vendors aren’t required to clearly inform adopting 
employers of the responsibilities employers take on under the agreements that they 
sign.  Whatever the reason, this cluelessness has significant repercussions for plan 
participants.  A clueless fiduciary may be: 

• Failing to monitor high plan fees, which cut into account growth in 401k plans 
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• Putting plan investments in a “set it and forget it” category, and failing to replace 
underperforming funds or provide good current investment choices 

• Not checking what the vendors are doing, so that mistakes go uncorrected 

• Not picking the best outside advisers or, worse still, laboring under the impression that 
they don’t need outside advisers 

• Failing to understand that the plan can’t be operated like their business-plans must be run 
solely in the interest of participants and beneficiaries 

• Missing reporting deadlines or unaware that forms must be filed. 

• Engaging in prohibited transactions 

• Is there a solution? Obviously there isn’t an easy one, and the fiduciary education 
programs we have either aren’t as effective as they should be or made readily available to 
the people who most need them.  Here are a few suggestions: 

• Vendors should ask: Who will be the fiduciary or fiduciaries at your company who will 
take on the company’s responsibilities under this agreement? They should also provide a 
list of those responsibilities to adopting employers. 

• Advisers and attorneys should strengthen their fiduciary training programs and encourage 
at least one person from each plan sponsor to attend regular training sessions. 

• Require that the names or positions of company fiduciaries be reported as part of Form 
5500 or in summary plan descriptions, with a note that at least one name MUST be 
identified for each single employer plan. 

• Beef up the employer education sessions provided by the Department of Labor and 
publicize them more. 

• These would be a start, but there isn’t any magic solution here.  The plan sponsors who 
need enlightening the most are probably the ones who don’t hire outside advisers in a 
misguided attempt to save money. This group may not learn until they are audited, have 
to settle a compliance action, or lose a lawsuit that they don’t need to understand that 
they are fiduciaries in order to have fiduciary liability.  Maybe the best push towards 
fiduciary awareness would be to better publicize what happens to clueless fiduciaries who 
get caught. 

 

© 2017 Cohen & Buckmann, p.c.  
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When Should You Call Outside Counsel? 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401kTV. 

 

Outside counsel – When Should I Call? – Ask The Lawyer. “My recordkeeper already filled out 
this adoption agreement. The first page says that I should consult legal counsel, but do you really 
think you need to look at it?” 

I was asked this question recently by a client who was adopting a new plan and was trying to 
keep legal expenses down. I explained that I often see potentially expensive mistakes in these 
agreements or find that language that would protect the plan fiduciaries is missing. It would be a 
lot more expensive to consult me after an IRS auditor is on the premises or a lawsuit is being 
threatened than to have me look at things before they are finalized. 

My client was understandably confused because the prototype provider spoke as if it was a one-
stop shop for benefits. As is customary, it never drew my client’s attention to all of the 
disclaimers in its forms until the draft adoption agreement came with the note: “This plan is a 
legal document that should be reviewed by your attorney. We can’t give you legal advice.” 

People who are not lawyers should not be advising about legal issues, but all too often they step 
over the line and give wrong or incomplete advice without realizing it. In fact, the employee 
benefits field has become so complicated that even a general practice or general tax lawyer may 
not have the required experience and expertise to give good advice about benefits issues. Two 
areas where I often see mistakes on these agreements are wrong answers to the question whether 
the employer is part of a controlled group (which could mean non-discrimination testing is not 
done correctly, a potential disaster in the making) and failure to list any committee that has been 
appointed a named fiduciary (and not the employer) as the plan administrator. Employees of 
vendors should be better trained on these questions, but they aren’t. 

• It doesn’t make sense for clients to consult me about ordinary recordkeeping and testing 
matters, but here is a list of issues that call for legal advice from an expert at the earliest 
possible time: 
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• Service agreements with vendors, trustees and investment advisors. These are negotiable, and 
you have no leverage after they are signed. 
 

• Correcting plan errors. Is self-correction an option that can save you from an expensive 
voluntary correction application? 
 

• Plan adoption agreements and amendments. 
 

• Summary plan descriptions, safe harbor notices, and other required communications. These 
need to satisfy regulations prescribing their content or penalties might be assessed. Mistakes 
in these documents can also lead to participant lawsuits. 
 

• Participant benefit disputes that might be headed to court. A lawyer can help you create the 
right record and advise whether the claim is likely to be a winner in court. 
 

• Handling plans in mergers and acquisitions. 
 

• Plan governance. Proper delegation of responsibilities can limit liability exposure. 
 

• Prohibited transactions. Does an exemption permit a transaction with a related party? How do 
you unwind a prohibited transaction? 

In the long run, trying to handle those issues without input from a benefits lawyer can be the 
decision that really busts the legal services budget. 
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Audit Time – Do You Know Where Your 
Participants Are? 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401kTV. 

“It’s their responsibility to notify us if they move, isn’t it? Why do I need to track them down?” 
A busy client asked me this question recently when I suggested that the plan should develop 
procedures for finding those participants who seem to be missing in action. 

I am always surprised at the number of participants whose communications and even plan checks 
come back as undeliverable. They don’t update their contact information and may have even 
forgotten they have a benefit under the plan as they have moved on to other jobs. And, of course, 
there are also those who are deceased even though the plan doesn’t know about it. 

This is more than a practical problem. I got that client’s attention by letting him know that the 
Department of Labor has announced that it has expanded to the whole country a pilot program in 
which it asks plan administrators to provide current contact information for selected participants. 
The DOL considers it a breach of fiduciary responsibility if the plan doesn’t know how to reach 
them. It is an IRS issue, too. On October 19, the IRS issued a memo explaining when examiners 
will not find a qualification failure if required minimum distributions haven’t been made because 
participants couldn’t be located. 

IRS also requires that specific steps be taken to try to locate the missing participants. 
What can plan fiduciaries do? An IRS letter forwarding program that used to be available isn’t an 
option anymore, but there are lots of practical steps to take and document. Here is a list that 
combines the DOL and IRS recommendations with some of my own- 

• Send a letter by certified mail, which is less likely to get misdelivered. Also attempt contact 
through e-mail addresses and phone numbers, which may stay the same even if the 
participant’s mailing address changes. 
 

• Consult public records and all of your plan and company files. 
 

• Use a commercial search service. They are fast and some will locate people for a flat annual 
fee no matter how many you need to find. Many vendors have services of their own that you 
can use. Alternatively, you can use a credit reporting agency or a proprietary search service. 
 

• Contact the beneficiaries listed on forms for all plans covering the missing participant and 
former co-workers. They may have current contact information. 
 

• Go on the internet. Google the participant and check social media. Not too long ago, a client 
located a missing participant who had moved out of the country from photos on her 
Facebook page. LinkedIn may give you contact information for a current job. 
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• Use or get your vendor to use the Social Security death database. This is a record that is 
updated regularly. 
 

• In your exit interviews, stress that terminated employees need to let you know if they move. 
Encourage them to give you an e-mail address and cell phone number. 

None of this is foolproof, and some people may still be mia despite all of your efforts. But you 
need to show that you made a diligent effort to find people before forfeiting or-worse still- 
escheating their benefits. The DOL has reportedly been finding people who were supposedly lost 
just by sending certified mail, which is not good news for those plan sponsors. We hear that 
further guidance on the responsibility to find lost participants is in the works. This will be 
welcome, but failure to make a diligent effort to find them could already be an expensive lapse. 
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Getting Through the 5500 Season Without 
Xanax 
Carol I. Buckmann 

 
 

This is the time of year when our plan sponsors with extended 5500 filing deadlines have me on 
speed dial.  It is always surprising to me how many vendors send out draft 5500’s with wrong 
answers, and how adversarial the relationship between some sponsors and the accountants doing 
their annual plan audits can get.  Here are some tips from years of experience with October 5500 
madness. 

Always Start to Fill Out Your Questionnaires Early. 

Maybe it’s too late for that for 2016 Forms, but it’s the best advice I can give for next year. If 
you don’t fill these out correctly, the Form 5500 will be incorrect, and some of the questions 
aren’t easy or intuitive.  For example, if you have a 401k plan, the answer to the question how 
many participants are in the plan requires you to include those eligible but not contributing.  Do 
you have a fidelity bond? That’s another question that confuses plan sponsors. It’s not the same 
as fiduciary liability insurance and if you don’t have one, you are in violation of Title 1 of 
ERISA.  You won’t want to answer “no” to that one; just get the bond.  And you may have terms 
in the questionnaire such as “highly compensated employee” or ”key employee” that you need to 
consult an adviser to understand. 

Check Every Line of Your Vendor’s Draft. 

Do the answers make sense? Read the instructions (available on line) and make sure the plan 
feature codes are correct.  Does the plan have a committee as named fiduciary for 
administration? Vendor employees seem oblivious to this issue and mechanically fill in the 
Company’s name as plan administrator every time.  Has your plan been involved in a merger or 
spinoff during the year? Is the contribution information correct? If you don’t understand an 
answer on the draft, ask the vendor and get items corrected if necessary. 

Cooperate with Your Auditor to Get the Audit Finished on Time. 

The more you understand about what the auditor has to do, the better prepared you will be to 
facilitate the audit by getting the auditor the needed information.  Any issues identified by the 
auditor as problematic or possible government audit problems-such as late contributions, failure 
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to make required minimum distributions or loans in default- can be fixed going forward; it is 
better if they are caught now.  Be available to answer questions about qualification issues or 
bring in your attorney to answer the auditor’s questions.  Every year I get questions whether the 
5500 should be filed without the audit report or held until it is finished, but this shouldn’t be an 
issue. If the audit is a team effort, it can be completed on time. 

Still Having Problems? Consider a New Auditor. 

Auditors who specialize in employee benefit plan audits do a much better job and are not hard to 
find.  

 

© 2017 Cohen & Buckmann, p.c. 
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Does Your Plan Need an Internal Controls 
Policy? 
Carol I. Buckmann 

Carol's article on this valuable compliance tool was featured in the 401kTV newsletter.  Too few 
plans have them. 

 

Internal Controls Policy – Does Your Plan Need One? (ask the lawyer #4) Do you wish that you 
could find a way to avoid plan compliance problems and shorten the length of IRS or 
Department of Labor plan audits?  We already have a compliance tool that does this called an 
Internal Controls Policy. 

I often get asked by plan fiduciaries to recommend a set of written policies they can put in place 
to help them meet their responsibilities.  Almost everyone has an Investment Policy Statement 
(IPS) nowadays, and savvy fiduciaries know about fee policy statements and education 
policies.  When I suggest an internal controls policy, though, as often as not the response is a 
blank look, despite the fact that these policies are a great tool for monitoring compliance and for 
making IRS or Department of Labor audits go more smoothly. 

Here’s a quick definition— 

• An internal controls policy spells out the procedures plan administrators and recordkeepers 
will follow to keep the plan in compliance with the huge number of technical rules that must 
be followed. It isn’t designed only to prevent overpayments or penalties but has a broader 
purpose of ensuring that the plan is run properly.  Although It is different from a general 
corporate controls policy designed to prevent financial loss, financial controls, such as a 
requirement that two people must authorize all expense checks, would be a good addition to 
your policy. 
 

• A good policy will include practices such as monitoring all of the IRS tax contribution limits, 
applying the right definition of compensation to determine contributions (using the wrong 
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definition is a common problem according to the IRS), and making sure that payouts start as 
required when participants are age 70 ½. It will include filing requirements, such as the 
ERISA Annual Report (Form 5500), and participant disclosure requirements.  It will also 
spell out who is responsible for each requirement. 

What are the Benefits? 

• Compiling such a policy will make sure that everyone is aware of the requirements and 
deadlines. It also prevents situations where you and your recordkeeper each thought the other 
was handling something, and, as a result, it never got done. You don’t want anything to fall 
through the cracks. 
 

• The IRS encourages controls policies and will not do an in-depth audit if it sees that good 
controls are in place. A Department of Labor auditor will also see that you are serious about 
fulfilling reporting and disclosure obligations. 
 

• Good controls help prevent operational violations, which can be expensive and time-
consuming to correct. 
 

• If you do still have occasional qualification violations, as almost every plan does, you will 
catch them earlier with good controls and you may be eligible to self-correct rather than 
having to pay a fee to use the Voluntary Correction Program or (worse still) to have to make 
the corrections when errors are discovered on IRS audit. One of the requirements to self-
correct is that the plan needs to have in place procedures to facilitate compliance. You will 
have that covered. 
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Does Your Investment Policy Statement Have 
Gaps? 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401kTV. 

 

A 2017 Callan Survey reports that 90.9% of defined contribution plans have investment policy 
statements.  Department of Labor auditors will ask to see these, although nothing in ERISA 
specifically requires that plans have them.  Investment policy statements are plan documents and 
they aren’t all equal.  The ones that come across my desk can vary greatly in coverage and 
details.  So when plan fiduciaries tell me they already have an IPS, I always ask if the IPS was 
reviewed by a lawyer before it was adopted.  All too frequently, I learn that it was not. 

If your IPS has problems or gaps, they can create legal problems, but it is not too late to fix 
them.  Your IPS should be reviewed regularly for needed changes. 

Here are some red flags: 

• An IPS that is designed to protect your advisor or vendor. The purpose of the IPS is to 
protect the sponsor’s internal plan fiduciaries.  It is not intended to provide cover for the 
advisor by listing every detail of the advisor’s review process.  An IPS should also never lock 
the plan into a particular vendor with statements such as: “Our investment policy is to pick a 
diversified menu from among the choices provided by ____.”  An IPS should be a “big 
picture” document that defines the elements of a prudent process regardless of who is 
providing plan services. 
 

• An IPS that doesn’t have a section on fee review. According to the Callan Survey, less 
than half of plans have written fee policies.  If you don’t have a fee policy, it is really 
important that your IPS describe a process for determining that fees are reasonable in relation 
to the services provided.  You would be well-advised to include sections on regularly 
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benchmarking fees and doing rfp’s. 
 

• An IPS that doesn’t discuss QDIA or target date fund review. As automatic enrollment 
becomes more and more popular, the assets in qualified default alternative investment funds 
(“QDIAs”) keep climbing, but many IPS documents don’t discuss QDIA processes.  The 
most popular QDIAs, target date funds, have multiple fee layers and different glide paths and 
mixes of investments, and they are definitely not fungible.  Your IPS should have a 
comprehensive QDIA section covering the elements of selecting and monitoring your default 
investment.  This should include an analysis of the alternatives to target date funds, even if 
they are your QDIA, and standards for selecting and monitoring your QDIA.  If target date 
funds are just one of your optional investment choices, a section on target date fund review 
and monitoring is still a good idea. And if you previously just adopted your vendor’s target 
date funds without investigation, the new provisions should be put into practice 
immediately.  They may help you find better tdf’s. 
 

• An IPS that locks you into decisions. Above all, your IPS should provide flexibility in 
decision-making.  It should never lock fiduciaries into taking a particular action simply 
because an investment option fails or passes a mathematical test.  Yet the same people who 
send you an IPS that details every fine point of their review process will often provide 
mathematical formulas to determine when funds are placed on watch or have to be 
replaced.  Circumstances change.  If there is a change in the law or in a fund’s manager that 
you expect to affect future performance, you need to be able to take those factors into 
account. 
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An RFP for Target Date Funds? It's a Good 
Idea 
Carol I. Buckmann 

Originally appeared in Carol's “Ask the Lawyer” column in 401kTV. 

 

RFP for target date funds? It’s a good idea. “I don’t need to worry about target date funds, do I? 
The Department of Labor has approved them.”  When plan fiduciaries ask me to confirm this, it 
is really a sign that although target date funds (“TDFs”) may be very popular, they are widely 
misunderstood. TDFs have to be prudently selected and have reasonable fees in order to satisfy 
the Department of Labor’s default investment (QDIA) safe harbor-which is the “approval” 
referred to in the question- or be offered at all, and analyzing them isn’t easy.  They are all 
invested and run differently, with varying proportions of equity and fixed income investments at 
different ages and different assumptions about when participants will draw down on their 
accounts. There are “off the shelf” and custom target date funds to be considered. 

Participants are suing plan fiduciaries over their selection of these funds, so how can fiduciaries 
protect themselves?  One way is to conduct a separate RFP for target date funds.  A just-released 
study by Alliance Bernstein and BrightScope shows a 16% increase in the use of TDFs not 
offered by the plan’s recordkeeper.  And an RFP can make sense even if a potential recordkeeper 
limits fund choices because fiduciaries should reject a recordkeeper whose only fund offerings 
are sub par or have excessive fees. 

How would this RFP work?  Though the questions would differ, it would not be very different 
from the recordkeeper or adviser RFPs fiduciaries are already familiar with.  Help from an 
investment advisor is recommended. 

Here are some issues to consider: 
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1. Obtain information about the firm managing the funds, including its experience, 
compliance procedures and its procedures for managing conflicts of interest. (Do your 
own independent check for disciplinary action and lawsuits.) 

2. Include questions to understand the glide path and all direct and indirect fees. Recognize 
that target date funds typically have multiple levels of fees.  Ask for a breakdown of the 
expense ratio.  Ask the provider to identify how its funds differ from competing funds. 

3. Include questions to identify asset classes of the funds (are there investments other than 
equity, fixed income and cash?), procedures for monitoring underlying funds and 
managers, and when rebalancing occurs. 

4. Include questions to evaluate how the funds have performed in up and down markets and 
in comparison to competing funds. 

5. Request sample communications. 

6. If the plan is large enough to consider a custom target date fund, obtain information about 
any custom fund services, start-up process and interaction with trustees and 
recordkeepers. Recent litigation has highlighted custom funds allegedly overinvested in 
real estate and private equity investments, so know the provider’s policy re alternative 
investments. 

These are just some of the questions prudent fiduciaries should be asking about target date 
funds.  Your advisor can help to review the provider’s assumptions and processes.  More helpful 
information about fiduciary duties when selecting target date funds has also been made available 
by the Department of Labor in its release “Target Date Retirement Funds-Tips for ERISA Plan 
Fiduciaries.” 
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I'm Not A Fiduciary-It's That Other Guy 
Carol I. Buckmann 

 

 
 

We are stuck at 43%.  A 2017 defined contribution plan survey by J.P. Morgan indicates that 
there has been no improvement in this percentage of corporate plan decision-makers who don’t 
understand that they are fiduciaries.  17% even thought that they could pass on all of their 
fiduciary responsibilities to third parties such as their provider, recordkeeper or investment 
adviser.  Not surprisingly, the survey also indicated that those who were aware of their fiduciary 
status were more confident in their processes, more aware of fiduciary protections and more 
likely to follow best practices. 

What are we to make of this?  It appears that all of the recent publicity about the Fiduciary 
Rule and the role of advisers hasn’t made any impression on this group.  Nor have the statements 
in the service contracts they sign which either acknowledge that the provider is not a fiduciary or 
provide that the adviser will be a “co-fiduciary” for investments.  What do they think the “co” 
means? While it may be that some of these clueless fiduciaries won’t get the message until they 
are audited or sued, this survey provides a compelling reason to expand fiduciary education 
efforts. 

Overcoming Resistance.  The first reaction of busy executives to the suggestion that they need 
fiduciary education is usually “I have to run my business. I don’t have the time.”  This is a good 
opportunity to explain the concept of personal liability for fiduciary breaches, which usually gets 
their attention.  It is also a good time to explain how good processes and procedures, as well as 
delegation to other professional fiduciaries, can limit their liability exposure.  Decision-makers 
who don’t know they are fiduciaries probably also don’t have fiduciary insurance covering their 
plan activities, and understanding available protections can also be a selling point for fiduciary 
education.  Finally, while fiduciary education isn’t legally required by any specific rule, 
Department of Labor auditors do look to see if there has been fiduciary education as part of their 
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audits. This makes sense, as it is unlikely that company insiders are effectively fulfilling their 
fiduciary responsibilities if they don’t know what they are. 

Topics to Include.  Start with bonding.  Even today, I find plan fiduciaries who don’t understand 
that they need to be bonded for losses caused by fraud or dishonesty.  If they haven’t complied, 
they can be required to personally make up losses that should have been covered.  In addition, 
good education should include discussion of the following: 

• Safe harbors, including ERISA 404 (c) and qualified default investment alternatives 
 

• Outsourcing to fiduciary investment managers and professional plan administrators 
 

• Sharing responsibilities with co-fiduciaries 
 

• The importance of written policies and procedures 
 

• Monitoring plan providers 
 

• What auditors look for 

The bottom line is that corporate decision-makers need to be made to understand that “the buck 
stops here.” 

 

© 2017 Cohen & Buckmann, p.c. 
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Does the Fiduciary Rule Apply to Plan 
Sponsors and Committees? 
Carol I. Buckmann 

Carol's post was published by 401ktv.  The answer may surprise you. 
 

 

 
Does the new Fiduciary rule apply to plan sponsors and committees? 

“I was already a fiduciary, so the new rule doesn’t apply to me, right?” A client asked me this 
question on June 8, and I have lost track of the number of times I have heard it from plan 
committee members and other company fiduciaries recently. It sounds right, doesn’t it?  
Company representatives and committee members were fiduciaries before parts of the new 
Fiduciary Rule became effective at midnight on June 9, and they are still fiduciaries. But as I 
explained to the Committee member who asked that question, it just isn’t that simple.  Here is 
why— 

The Rule affects those who give or may give investment advice, such as brokers, advisors and 
your plan provider’s employees.  However, as a plan fiduciary, you are responsible for 
monitoring those people and you need them to be compliant. In addition, you need to know 
whether your providers are cutting back on their services in order to avoid being classified as 
fiduciaries under the new Rule or whether they are required to put your participants’ interests 
first.  The Rule can even affect your own HR employees, who could become fiduciaries if they 
give advice to participants.  Here is a short action list of steps for plan fiduciaries to take: 
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1. Determine which of your current providers will be fiduciaries under the Rule and which 
will not.  The fiduciaries should acknowledge that status in writing. 

2. Review services agreements to determine whether changes should be made to services 
and fee provisions. 

3. Renegotiate fees with any service providers who cut back their services. 

4. Establish conduct guidelines for internal employees to avoid their becoming fiduciaries. 

5. Review your education program to make sure that specific investments are not being 
recommended in ways that unintentionally turn the program into fiduciary advice. 

6. Make sure that those giving advice to employees on rollovers, and especially rollovers to 
their own IRAs, are adhering to fiduciary standards. 

7. You will probably be asked to make representations to your advisers and providers to 
enable them to comply.  Understand the purpose of those representations – do they want 
to avoid fiduciary status or are they using the Best Interest Contract Exemption (BICE)?- 
and decide whether you can/will make them.  Ask for reciprocal representations where 
appropriate to ensure your advisor or provider is doing what it needs to do in order to 
comply. 

Last, but not least, monitor developments because the Fiduciary Rule is currently under review 
by both the Department of Labor and the Securities and Exchange Commission. Additional 
requirements are scheduled to become effective on January 1, 2018, but expect changes or 
additional delays.   
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The Importance of Good Communications 
Carol I. Buckmann 

Carol's blog post-Say it Loud and Clear-has just been published by PenChecks.   

 
 

By Carol Buckmann, J.D. 

Good plan communications are an important part of administering a retirement plan. They help 
participants understand the basic plan rules, which are not easily found in the technical plan 
documents. They are necessary to comply with ERISA regulations. And they help plan 
fiduciaries avoid lawsuits. 

When plan sponsors fail to abide by ERISA communication regulations, they open themselves to 
potential lawsuits and other negative consequences. CIGNA found this out the hard way when a 
judge required it to ignore a plan restriction not described in its plan communications and pay 
additional benefits to a group of participants. The U.S. Supreme Court has indicated that 
providing misleading communications can be a fiduciary breach, and there have been other 
instances where benefits not provided in the official plan document have been ordered to be paid 
out. 
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In addition, if participants are provided with booklets or notices that are so deficient they are 
considered not to have complied with the disclosure requirements, monetary penalties can be 
assessed. For example, the penalty for failing to provide a summary plan description to a 
participant who requests one can be $149 per day. 

Despite these potential consequences, many plan sponsors continue to send out poorly drafted 
notices and summary plan descriptions, for a variety of reasons. 

The “One Size Fits All” Document  

Just as “one size fits all” clothing never fits everyone, you can’t have one communication that 
works for plans with very different features. As pre-approved plans in which boxes are checked 
to select plan provisions became popular, vendors stopped drafting SPDs and notices that 
described the plan provisions that actually applied to the participants. As a result, confusing and 
unhelpful text such as, “Your plan has one of the following four contribution formulas” started 
appearing in SPDS and safe harbor notices. 

Another typical description that conveys no useful information to participants reads something 
like, “Your plan may permit you to elect options other than a lump sum. Ask your employer if 
this applies to you.” Or, “If your employer has so elected, your bonuses will count as plan 
compensation. Consult your summary plan description.” 

SPDs are supposed to be self-contained documents, not a list of questions to ask the plan sponsor 
or check elsewhere. It is not clear that “one size fits all” SPDs are compliant because these 
communications certainly don’t do the job of explaining the plan provisions in plain language. 
Moreover, the vendors who create these communications documents are not responsible for legal 
compliance of the communications they produce. Vendors typically recommend that these 
documents be reviewed by ERISA counsel; however, most aren’t. 

For a small additional investment of time and money, fiduciaries and their legal counsel can 
modify the vendor documents to tell participants exactly which plan provisions apply to them 
and eliminate all references to provisions that don’t. This protects the fiduciaries and helps 
participants gain a better understanding of the plan. 

The “Puff Piece” 

Too many communications describe plan revisions as “exciting” or “improvements”, or as 
changes we are “pleased to announce”. Many also describe investment lineup changes as 
providing superior choices, while penalties or negative consequences of changes don’t get the 
attention they deserve in these puff pieces. 

Communications requirements are supposed to give participants accurate information about the 
changes, which may not affect everyone in the same way. Any sponsor that describes its 
investment menu as providing superior performance is open to a lawsuit if investments don’t 
perform as anticipated. (And we all know that past performance doesn’t guarantee future 
returns.) 
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Plan sponsors spend money on their plans and want their employees to appreciate it, but required 
communications are not the place to blow your own horn. 

Lack of Government Review 

When ERISA was first enacted, plan sponsors were required to file SPDs with the Department of 
Labor, with the expectation they would be reviewed. That never happened, and the filing 
requirement was eliminated. Safe harbor and other required IRS notices aren’t required to be 
filed either. Unless a plan is audited or a participant files a lawsuit, no one outside the plan sees 
the communications. By the time either of these occurs, it may be too late to avoid costly 
consequences of inadequate communications. 

Protect Yourself (Because No One Else Will) 

As a plan fiduciary, you are responsible for ensuring plan communications compliance, which 
can be accomplished in a few simple steps. 

• Don’t automatically send out “one size fits all” or “puff pieces” provided by your vendor. 

• Carefully review all documents with legal counsel to make them understandable and 
accurate. 

• Avoid using overly-promising language, such as “superior performance,” that could lead 
to a lawsuit. 

• Be sure to adequately describe potential fees or other negative consequences, such as 
transfer restrictions, resulting from investment lineup changes. 

Good plan communications will help you avoid unnecessary legal entanglements, and your 
participants will thank you for making the plan easier to understand. 
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Tracking Down the Valid Claims-More 
Victories for 401k and 403b Fiduciaries 
Carol I. Buckmann 

 
No fiduciary wants a prolonged legal battle.  Sometimes, though, fighting rather than settling 
401k (or 403b) litigation can result in complete or partial vindication for beleaguered plan 
fiduciaries.  My last post discussed victories for fiduciaries in cases involving the Chevron and 
Wells Fargo plans.   While it is still true that the majority of these cases get settled at a price, and 
that some fiduciaries still don’t take their responsibility to pick and monitor investments 
seriously enough, responsible fiduciaries get caught in the net of class action litigation as well.  
At least a few other courts are carefully examining the conclusory allegations in these complaints 
and finding them wanting.  It is too early to tell whether this is will be a trend in fee litigation, 
but responsible fiduciaries should be heartened by these victories. 

Is It Really That Simple?  One of the misconceptions about ERISA that we see in fee litigation 
complaints is that always choosing the cheapest option is a legal requirement or, put differently, 
that it is imprudent not to select the least expensive investments or service provider.  In fact, 
ERISA has always required fiduciaries to consider performance as well as fees, and the test is 
that fees must be reasonable in relation to the services provided.  This makes sense if you think 
about it-should fiduciaries pick a poorly performing fund with low fees over a fund with stellar 
performance but slightly higher fees? If they have a complex plan, should they hire a 
recordkeeper that can’t deal with the complexity simply because the recordkeeper charges less?  
Complaints also posit that there is only one responsible way to invest, even though investment 
specialists have many different views on that issue.  One of the trendy current claims is that it is 
always a fiduciary breach to have a money market fund as the cash equivalent investment rather 
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than a stable value fund, though stable value funds can have transfer and withdrawal restrictions. 
And some of the basics of litigation-such as standing and causation-have also been found to be 
missing in these suits. The complaints put forth an oversimplified view of the law, and some 
judges have seen through it.  

Here are some of the other victories---- 

In June, Putnam Investments defeated a claim that putting its own funds in its 401k plan was 
imprudent.  The court said that the employee-plaintiffs hadn’t demonstrated how Putnam’s 
actions caused them losses. 

In the past few days, a decision involving Voya was released dismissing claims based on its 
stable value fund.  The plaintiff in that case questioned Voya’s ability to profit by setting the 
minimum guarantee rate in funds which were not even available under her 403b plan.  The court 
appropriately found that she had no standing to pursue the claims or to be a class representative. 
Other claims regarding stable value funds were previously rejected in a case involving CVS.  
Plaintiffs claimed that the funds, which are cash equivalent investments which compete with 
money market funds, were too heavily weighted towards ultra-short term investments.  The court 
concluded that whether the fund was a prudent investment could not be determined in hindsight, 
and found the actual investments to be consistent with the fund’s objectives. 

403b plans became litigation targets last year, and we have now had a decision involving Emory 
University dismissing plaintiffs’ claims that having too many funds in the menu could be a 
fiduciary breach.  Similar claims were not dismissed, however, in a case involving Duke 
University. The court hearing the Duke University case dismissed claims based on failure to 
monitor investments because plaintiffs had not specified how the monitoring process was 
deficient.  Duke and Emory won only partial victories, as several other claims were cleared for 
trial. 

If Fiduciaries Choose to Fight--These cases are still a small percentage of those being litigated 
but they should provide some comfort to fiduciaries who fear being liable no matter what they do 
or how careful they are in selecting investments.  Fiduciaries who choose to fight these suits are 
still well advised to follow good procedures, hire professional co-fiduciary advisers and 
document the reasons for their decisions.  Having experienced ERISA lawyers on board can also 
make a big difference. 
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What's Under the Hood? Another Court 
Dismisses Conclusory 401k Fee Suit 
Carol I. Buckmann 
 

  
 

Can plan fiduciaries ever win a fee lawsuit?  Most suits survive the early challenges and go on to 
be settled or, in a few cases, on to trial and appeal.  But once in a while, cases get dismissed in 
the early stages. 

This is encouraging because while there are still many fiduciaries out there who should be 
paying more attention to their fiduciary responsibilities, plan fiduciaries also sometimes rightly 
complain that if they become a target of a 401k class action, whatever they have chosen to do 
will be challenged without any real evidence that they acted improperly.  The complaints contain 
conclusory statements such as “investments were made in X fund, while Y fund in the same class 
had lower fees.” Last year, a court in the Chevron litigation determined that mere conclusions in 
a complaint weren’t enough and dismissed a suit against Chevron.  We have now had a second 
case in Minnesota in which a judge looked under the hood and found no substance there. The 
Minnesota judge dismissed the case with prejudice (meaning plaintiffs won’t have a second bite 
at the apple.) Is this the beginning of a trend? We can only hope so.   

This case involved a challenge to Wells Fargo's putting its own target date funds in its 401k plan. 
The complaint alleged that Vanguard’s and Fidelity’s target date funds had lower fees.  The court 
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correctly ruled that ERISA does not require fiduciaries to scour the market to find the cheapest 
investments, and that factors other than fees can be relevant to an investment decision.  The 
decision also questioned the comparison between the funds, given that the cited target date funds 
were designed for different purposes and choose their investments differently. The court found 
that plaintiffs had not introduced evidence of an appropriate benchmark to which the Wells 
Fargo funds could be compared. 

It is important to note that the decision does not vindicate Wells Fargo’s selection of its own 
funds.  As I noted in a prior post, fiduciaries need to carefully consider their selection of target 
date funds and we don’t know from this decision whether or not Wells Fargo did that.  Other 
lawsuits involving the use of proprietary funds are proceeding to trial (or settlement). 

While these two judges may be swimming against the tide, the point they make is a valid one. No 
fiduciary should be subjected to a trial without a showing that there is some real basis for the 
allegations of fiduciary breach.  These suits should not be fishing expeditions. Judges should 
look under the hood, and if there is nothing of substance there, determine that this vehicle can’t 
move forward. 
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Are Your Target Date Funds Making You A 
Target? 
Carol I. Buckmann 

 

Odds are high that target date funds are your 401k plan’s default investment.  These funds, which 
shift the mix of stock, bonds and cash based on the participant’s expected retirement age, are 
referred to as tdfs and have become extremely popular since the Department of Labor designated 
them as a permissible qualified default investment alternative, or “QDIA”.  Plan fiduciaries 
receive the protection of a safe harbor if they prudently select a QDIA for participants who don’t 
or can’t make their own investment choices.  However, if fiduciaries imprudently select a tdf, the 
safe harbor doesn’t protect them. 

Although participants’ entire accounts may be invested in these funds, all too many tdfs are 
selected by fiduciaries simply because it is convenient, or there is some incentive, to offer their 
provider’s funds.  This makes them an easy target for class action lawyers.  Custom funds, which 
are designed for an employer’s specific participant group, are also vulnerable if they don’t 
include appropriate investments. 

The plaintiff’s firm Cohen Milstein has a section on its website on target date fund 
investigations.  Their review focuses on improper investment strategies, excessive fees, self-
dealing issues and whether the selection of the funds was prudent.  Participants are encouraged to 
contact the firm to review the plan’s information.  

We have had a number of suits already filed challenging tdfs.  A suit against Intel challenging 
use of alternative investments such as hedge funds in a custom target date fund was recently 
dismissed as not timely filed, but the complaint raises issues that, if true, might have been found 
to be a fiduciary breach.  Johnson v. Fujitsu challenged the use of alternative asset classes such 
as real estate partnerships and natural resources in a custom target date fund. Wells Fargo was 
sued for using its own tdfs even though plaintiffs contended that they cost 2.5 times the cost 
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ofsimilar funds offered by Fidelity and Vanguard. In fact, use of proprietary tdfs is a red flag for 
the litigators. 

These funds may be a ticking time bomb for plan fiduciaries who haven’t prudently investigated 
and compared their plan’s tdfs to other options available in the market.  There are lots of 
differences between tdfs.  Do you know what they are? 

Here is a short checklist for company fiduciaries: 

• Do we know the alternative QDIA choices (balanced funds and managed accounts) and 
have we compared them to tdfs? 

• Do we know our funds’ glide path?  This is the way the asset allocation changes as 
participants age, and it can differ from fund to fund, making some more conservative and 
some riskier than others.  

• Have we benchmarked our tdf’s fees against competing offerings? 

• Have we considered whether to use an off-the shelf tdf (usually investing in mutual 
funds) or a custom tdf?  

• If we are using a custom tdf, have we evaluated the investments included, particularly 
alternative investments? How much of the tdf is invested in alternative investments? 

• Have we evaluated and benchmarked our funds’ performance?  

• Do we regularly monitor our tdf’s performance and fees, which can change over time? 

A prudent fiduciary process remains the best defense if your plan’s tdf is challenged.   
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Put it in Writing! Why Your Pension or 
401(k) Plan Should have Written Policies 
Carol I. Buckmann 
 

 
 

ERISA fiduciaries seem to have more and more to worry about.  Plan fiduciaries worry not 
only about being a target of class action lawsuits, but also about the possibility of being selected 
for an IRS or Department of Labor audit.  More and more fiduciaries are coming to realize that 
memorializing a set of carefully-thought out plan policies and following them can be their best 
defense in these situations. Written policies allow them to sleep better at night. 

Why should we give up flexibility? Plan fiduciaries sometimes think that they have total 
flexibility to deal with issues if they don’t commit their processes to writing, but we have seen 
that when fiduciaries act without policies that set out good fiduciary processes, they may be 
missing important issues, such as benchmarking fees regularly, or monitoring the limits on plan 
loans.  Just putting a policy together forces you to focus on how you will do what needs to be 
done.  If you act without written policy guides, you are also risking acting in ways that are not 
consistent, which makes your decisions harder to defend.  Needed flexibility can be built into 
written procedures if they are properly drafted. 

Here are some of the policies that are becoming more common and the reasons to consider them- 

• Investment Policy Statements.  Most plans have these nowadays, though they vary a lot 
in quality.  The worst are provided by advisers who try to draft models to protect 
themselves by listing every step they take when they review investments and expressing 
the standards as mathematical formulas that provide no flexibility.  Formula policies are 
especially problematic if there are material changes that may alter future performance, 
such as a change in fund managers. The best investment policies set forth the criteria for 
selecting an appropriate investment menu and for monitoring and replacing 
underperforming funds, but don’t lock the company fiduciaries into taking or not taking 
specific actions. 

• Fee Policy Statements. Fee review can be part of the Investment Policy Statement, but 
more and more we are seeing separate fee policies that deal with issues such as revenue 
sharing and fund classes, regular benchmarking and even regular rfps to compare fees.  
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Given the focus of litigation on allegedly excessive fees, thinking carefully about a fee 
policy seems like good protection. 

• Internal Controls Policy.  These policies aren’t just about preventing plan losses.  They 
list processes to prevent operational violations of the qualification rules, such as making 
sure there are contribution suspensions after hardship distributions or that those 
distributions are made only for the proper reasons.  They can be very helpful in the event 
of an IRS audit, which may not dig deeper if the appropriate controls are shown to be in 
place.  They can also decrease the employer’s costs of correcting violations by permitting 
prompt identification and self-correction of violations without having to go through the 
Voluntary Corrections Program or Audit Cap. 

• Education Policy.  This helps insure that participants understand how the plan works, 
why they should contribute, and basic investment information.  It helps participants 
accumulate more, but it also helps employers by making it less likely that participants 
will complain that they haven’t received necessary information to make decisions or 
prepare for retirement. 

• Uncashed Check/Missing Participants Policies.  Fiduciaries need to be doing more to 
deal with this problem. Both the IRS and the Department of Labor are looking at whether 
benefits are being distributed at age 70 ½ as required, but the issue is much bigger.  
Fiduciaries should be making reasonable efforts to find people who are owed vested 
benefits through actions such as searching public documents and contacting beneficiaries 
listed for other plans.  Often providers are lax about these issues and just want to escheat 
benefits that haven’t been claimed.  An appropriate policy should be developed by 
consulting all parties involved. 

Establishing the Policies is Just the First Step.  As helpful as having policies may be, not 
following them is worse than having no written policies at all.  The plan’s fiduciaries should all 
be familiar with what the policies require.  And you can’t set it and forget it.  The law and the 
investment climate are always changing, and all plan policies should be reviewed and updated on 
a regular basis. 
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How To Make Your 401(k) or 403(b) Plan a 
Litigation Target 
Carol I .Buckmann 

 

 

 

Nobody wants to be sued.  Still, writing about plan fee and investment litigation really focuses 
attention on what plan fiduciaries are doing (or not doing) to come into the sights of the class 
action lawyers representing plaintiffs.  Sometimes it seems as if these defendant fiduciaries were 
almost asking to be sued, since the practices being described in the complaints are so vulnerable 
to challenge. These lawsuits keep proliferating, so fiduciaries of 401k and 403b plans would be 
well advised to learn from what the defendants were alleged to have been doing wrong. 

If you want to invite a lawsuit, do the following---- 

• Adopt an Investment Policy Statement, then never consult it again.  Outside advisers 
rightly urge their fiduciary clients to adopt a formal investment policy statement (IPS) 
setting forth the goals and procedures for selecting, monitoring and replacing 
investments.  Yet adopting a policy and not following it can be worse than not having a 
written policy at all.  The Department of Labor considers the policy one of the 
instruments and documents governing the plan, which means that mere failure to follow 
the IPS can be a fiduciary breach. More importantly, failure to follow the IPS will likely 
result in your participants having a sub-optimum investment menu. 

• Don’t Benchmark Your Fees or Do Periodic RFPs.  If you are happy with your current 
provider, why do this?  You need an ongoing reference to determine whether you are 
overpaying for services and whether other competitors might be providing useful 
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additional services that your current provider doesn’t offer.  You might find reasons not 
to be so satisfied with your current provider, but at the least, you will know whether you 
should be renegotiating your current provider’s fees. 

• Load Your Investment Menu with Proprietary Funds.  Recent litigation has focused 
on providers who put their own funds in their employee plans even though they weren’t 
top performers.  Another red flag is the use of the provider’s target date funds without 
investigating whether they are the best in their class. 

• Try to Do Everything In House.  Unless you are a very large business with employees 
who have real expertise about pension investments, and the time to properly review them, 
you are courting disaster trying to do everything in house.  With smaller businesses this is 
sometimes a result of a reluctance to cede control to an outsider rather than trying to cut 
costs.  However, just about every plan needs professionals advising about investments 
and fees.  And those professionals should acknowledge that they are ERISA fiduciaries, 
regardless of what happens with the Fiduciary Rule under the new administration. There 
are many good advisers currently operating under a fiduciary standard to choose from. 

• Enter into a Revenue Sharing Arrangement, then fail to monitor payments.  There 
are alternatives to paying for plan services through revenue sharing that are more 
transparent, but if you do enter into a revenue sharing arrangement, make sure that your 
provider isn’t being overpaid or that revenue sharing is not being used to pay for services 
to the plan sponsor rather than the plan participants. 

• Use Multiple Recordkeepers and Providers.  This has become a big issue in the 
lawsuits that have recently targeted large universities and health care providers who 
sponsor 403b plans.  Often there may be historic reasons for using multiple providers, but 
the use of multiple providers to provide the same services seems likely to result in 
overlapping services, inefficiencies, and a failure to leverage total asset size to get lower 
fees.  The same argument could be made for plans with multiple funds in the same asset 
class.  For example, if these investments were consolidated into one fund, they might 
become eligible to invest in cheaper institutional class shares. 

• Set It and Forget It, because nobody is complaining. Just because you picked an 
appropriate menu years go does not mean that your menu is the best for participants 
today.  Fiduciaries need to monitor performance against benchmarks, and to be aware of 
new funds and alternatives to regular mutual funds, such as separate accounts and 
collective investment funds.  The U.S. Supreme Court in Tibble v. Edison affirmed that 
fiduciaries have an ongoing duty to monitor plan investments. 

• Don’t Hold Regular Committee Meetings.  Running your business may be a priority, 
but business priorities shouldn’t cause frequent delays or cancellations of Committee 
meetings.  And you should have a committee, or at least specific employees assigned to 
oversee specific plan operations.  Meeting with your outside advisers on a regular basis 
facilitates monitoring of fees and investments, and also makes sure that the plan’s 
fiduciaries keep abreast of changes in the law.  Prepare agendas and keep written Minutes 
to record what is discussed and the reasons for decisions. 
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• The most important “don’t” may be don’t assign your plan or plans a low priority.  
The big lesson of recent litigation is that fiduciaries always need to have the plans on 
their radar screens. 
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401(K) Plans Still in the Crosshairs: New 
Cases Challenge Plan Fees 

• Carol I. Buckmann 

Is 401(k) fee litigation over?  Now that many of the cases contending that large 401(k) plans paid 
fees that were too high have been settled or decided, it would be tempting for sponsors of plans 
that haven’t been sued to breathe a sigh of relief.  They should not do so, because litigation 
continues unabated with new theories and new targets.  

Are the targets just WAL-MART and Fidelity-sized? Not any more.  Two suits were recently 
filed against fiduciaries of plans with assets of about $25 million dollars, though one has been 
withdrawn. Practitioners worry that this may be the start of a spate of suits against fiduciaries of 
smaller plans.  And the targets have also been weighted towards plans that include proprietary 
funds in their lineups, a practice which has been fairly common.  Proprietary funds are not just 
an issue for the Fidelity and Vanguard and Principal plans that cover their own employees; 
sponsors who establish plans with prototype providers often feel pressure to include the 
provider’s own funds in their lineup regardless of whether they are the best in their class and 
need to evaluate their exposure if they select these funds. 

Here is a summary of some of the suits and the arguments plaintiffs make that participants are 
overpaying for services: 

• Great-West is being sued in a class action based on its operation of its stable value fund.  
Plaintiffs claim that its ability to set interest rates enabled it to increase profits at the 
expense of plan participants. 

• The current suit involving a $25 million plan suit targets the investment adviser (Centera) 
as well as the fiduciaries of the plan sponsor (Checksmart Financial). 

• Arguments continue to be raised, including in the Checksmart complaint, that a menu of 
index funds should be provided in every 401(k) plan. The Checksmart complaint and 
other suits contend that 401(k) plans should look only to index funds as over time 
actively managed funds do not outperform index funds. (The suggestion that the decision 
to provide actively managed funds is imprudent is a generalization that investment 
professionals will dispute.) 

• Any plan that includes a sponsor’s own proprietary funds that have higher fees than their 
class or are not at the top ranking of performance for their class is at particular risk.  
Plans covering the provider’s own employees always raise self-dealing charges. The 
essence is that the fiduciaries have operated the plan so as to receive management fees 
from the investment of plan assets in their own funds even when the investments are not 
in the interest of the participants. Suits have recently been filed regarding the plans New 
York Life and American Century Companies provide for their own employees.  
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• Plaintiffs continue to argue that discretion to set fees in the form of adjustments under 
contracts (such as Great-West’s setting the interest rate participants receive) makes 
providers fiduciaries, even though they have not been succeeding with this argument 
when cases actually go to trial.  

Where does this leave the 401(k) fiduciary who hasn’t yet been sued?  There is more reason than 
ever to for them to adopt fiduciary best practices with regard to plan fees.  Here are a few 
suggestions: 

1. Hire a co-fiduciary investment adviser or a fiduciary investment manager if you don’t 
already have one.  Few plan fiduciaries have the time or expertise to evaluate fund 
choices, but experts familiar with the market can help you determine which funds are 
really best and make sure that you have a mix of asset classes available.  An investment 
manager can even make the decisions for you if you are willing to delegate control. Don’t 
wait for the new fiduciary regulations to come into effect if you rely on a broker who 
hasn’t accepted fiduciary status for advice about your investment menu.  

2. Don’t set it and forget it.  The U.S. Supreme Court has said that investment 
responsibilities are ongoing, and fund performance and fees can change over time.  

3. Benchmark fees and do RFPs on a regular basis to evaluate your fees.  You can often use 
RFP results to negotiate with your current provider for lower fees if you are otherwise 
satisfied with your current provider. 

4. Evaluate share classes and revenue sharing arrangements to get the best deal for your 
participants.   

5. Consider adopting a formal fee review policy setting out the standards to be used by the 
plan fiduciaries.  These are becoming more common.  If you don’t have one, at least 
make sure that your investment policy statement includes provisions dealing with plan 
fees. 

6. One final bit of advice is that if you are sued despite having taken these steps, have 
adequate fiduciary liability insurance in place. Lawsuits are expensive even if you win. 
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We advise executives, employers, fiduciaries, investment advisers, attorneys and accountants. 
Our clients consult us for practical and affordable legal advice in the following areas: 

• Executive Compensation.  Our individual clients are CEOs, professionals and other 
highly-placed members of management who seek confidential and complex advice in 
negotiating employment and severance agreements and navigating Code Section 409A 
and other tax issues.  

• Pensions and 401(k) Plans. Keeping qualified pensions affordable, navigating 
regulatory issues for employers, plan corrections and IRS audits. Harmonizing benefits 
after mergers and acquisitions. Cohen & Buckmann provides plan qualification 
opinions at a low fixed fee. 

• ERISA advice to plan sponsors, investment advisers and fund managers, including 
fiduciary responsibility and avoiding prohibited transactions. 

• We act as the employee benefits or ERISA department to small law firms or non-U.S. 
firms. 

• We can co-counsel on specific matters: pension disputes, stock option and equity plan 
design and decision making, profit-sharing plans. 

 

Cohen & Buckmann p.c. 

 

(212) 489-9618  www.cohenbuckmann.com 

 


